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STATES DISTRICT CouRT 


W. T. GRANT COMPANY, 


75 Civ. 471 (CLB) 
~against- 

APPIDAVIT TN OPPONSTTION 
JOHN A. CHRISTENSEN, MAVIS TO HAINES" “arton to 
CHRISTENSEN, MARK S. HAINES, DISMI; 
DANIEL QUINLAN, JOHN W. WAITS, 
JOHN W. WAITS, doing business 7 OF 5 
as JOHN W. WAITS ASSOCIATES, 
JWW, INC., CENTURION DEVELOPMENT 
CORPORATIC |, CENTURION OF 
LOUISIANA, INC., MID-AMERICA 
DEVELOPMENT, DEVELOPMENT 
CORPORATION OF MID-AMERICA, Te... 
UMBAUGH BUILDING COMPANY, 
INC., SO known as UMBAUGH CO., 
PRONTIER DEVELOPMENT CORPORATION, 
JOHN DOES I THROUGH X, the rames 


| being fictitious, the true names ‘ 


E 


of said d=fendants being unknown 
to plaintiff at the present time, 


Defendants. 


STATE OF NEW VorK ) i 
COUNTY OF NEW YORK ) ! 


ALLAN J. KIRSCHNER, being duly Sworn, devoses and says: 

hi I am a member of the firm of Liebman, Fulau, Robinson 
& Perlman, attorneys for volaintiff Ww. T. Grant Company ("Grant") 
and am fully familiar with the facts recited in this affidavit 


" 


which is submitted in opposition to defendant Haines' ("Haines") 
motion to dismiss this act ion aqainst him or lisqualify my 


firm from represen nq Grant 


- I have read 


the accompanying affidavit Of Robert J. 


Kelly and hereby incorporate in this affidavit} all of Mr. Kelly's 


statements relating to what happened in my Presence the mornince 
: I j 


of January 31, 1975 at Grant's headquarters in New York. 


When, at approximately 9:30 a-m., January 31, 1975, 


Haines was brought into the Office in which I was Sitting, 1 


was introduced to him as one of Grant's lawyers. 


I thereupon 


explained that I was not in the employ of Grant but was with 


the firm retained by Grant to investigate certain irregularities 


which occurred in Grant's real estate department which had 


recently come to the attention of Grant's management. I asked 


Haines if he would be willing to answer questions that I 


would be asking on behalf of Grant's management and whether 


it would be allright if I tape recorded our conversatic 


Haines stated that he certainly would agree to respond to anv 


' 
questions that I was asking on behalf of Grant and that he had 


no objection to the conversation being tape recorded. At that 


point, I turned the tape recorder on ard it remained in full 


view of Haines throughout the course of Our discussion that 


morning, which lasted approximatel 30 
¥ 


minutes. 


4. Throughot the morning Haines did not once ask me ' 


whether or not he should have an attorney present, n did I 


State, hint or infer that an attorney was not necessary or 


that he would not be permitted to have an attorney should he 


! 
i be Ae time during this conversation the subsequent 
mInversation which to place that afternoon for another ha f 
‘ hour or 45 minutes were any mromises Of ary kind made to Hain 
by me or anyone in my presence. Moreover, Haines was never 
i ' threatened in any way. In fact during one point of our 
i conversation, Haines stated that he didn't like in inference 
that I was drawina. [ told him that T was there to find out 
i whatever facts I could in connection with the facts that 
came to Grant's attention and that if he wanted to Say or 
g add anything at any time he should do so. I. made it clear 
i that I was see’ ng to obtain the truth concerning his trans- 
action with the Waits defendants and other developers. A 
4 copy of the transcripts of Haines' recorded conversation 
that I participated in will be given to the court for its in 
{ 
| camera review. We, Of course, will adhere to the Court's 
1 direction with respect to those transcripts. The original 
j; tape cassette recordings of those interviews are locked in 
our vault in our bank and can also be made available to the 
Court should it so desire. The tapes were transcrihed by 
Management Safequards, Inc. Since I am not an expert in 
tape recordings I did not even play hack any tape at any time. 


6. During that inter 


paym 


view 7 sked Haines questions concerning 
ents from John Waits and associations 


and corporations owned or controlled by him. Haines admitted 


receiving approximately $55,000 in cash* plus the use of certain 
automobiles and credit cards from Mr. Waits and his Organization. 
However, Haines stated that approximately $33,900.00 of that 
amount was an investment that Mr. Waits had made in certain 
property which was owned by Haines in Puerto Vallarta. Copies 
of many of the checks that Haines received are annexed to the 
Order to show cause submitted by us in support of Grant's motion 
for an order of attachment and other related relief. 

Tie Basically, what occurred in ‘hat interview was that I 
informed Haines of the facts that we already knew relating to 
his activities with Waits and showed him the documentary proof 
that we had in our possession. Thus, no unfair advantage could 
have possibly been taken of Maines since all of the statements 
made by him that morning related to matters of which we already 
had knowledge. 

8. Haines' statement that Tt told him it was allright to 
Sign the authorizations and that if he did not sian them we 
could obtain the information anyway (Pars. 8 and 9 on pages 


3 thourgh 4 of Haines' affidavit sworn to March 24, 1975) is 


*We already knew that Haines received checks totaling 
Z . 
in excess of $35,000 and that he used cars and credit cards 
’ 


belonging to Mr. Waits or his organizations. In fact, Haines 
only admitted such defalcations after T referred to snecific 
payments made to him. 


totally false and is belied 
if I explicitly Stated: 


by the transcrivt of his intervi 


ight I' 
(Emphasis Supplied) 


At the Conclusion of that short first interview, 


I 
| 9. 
}! 


Haines agreed to take a POlygraph examination. 
| 
i 
‘ 


threats or Promises were made, 


| believe + 


Haines left the room and went to anether 


room and he was asked to wait for the Polygraph examiner. 
After I had a discussion with the polygraph examiner Conc @y; 
the felevant facts to be inquired into, the POlygranh Cxamingr, 
Mr. Detweiler, conducted 


out of mv 


with Grant took any part in it. 


10. As appears from the accompanying affidavit of Mr. 


Detweiler and Exhibit 4 


annexed thereto, 


that he could have a lawyer and 


Haines was informea 


at 10:50 A.M, 


I have 
consult 
S test." 


ing 


ad 


LA Le th es 


A cee aes 


ee te eee wee 


ee ee 


Such signed statement also released Grant from any claim 
relating to the polyyraph.* Thus, Haines statement that he 
was not given the Opportunity to obtain a lawyer is belied by 
his own written Statement. Moreover his other recent assertion 
of promises made to him is belied not only by the transcript of 
his interview but by the very document signed by Haines on that 
date. 

ll. When Haines was finished with the polygraph examiner, 
I escorted Mr. Haines to yet another room and asked him if he 
had had any lunch. He said that he had not, whereupon I asked 
him if he wanted to have iunth. He responded that he did not. 
I told him that I too did not have any lunch and that I was 
going to order a coke for myself and T asked him if he wanted 
a coke or anything else. tt is my best recollection that Haines 
did not ask for or have a Coke and that the Coca-Cola was 
delivered to me. Thus, the inference that he was refused lunch 
is entirely inaccurate and his recollection concerning the Coca- 
Cola is also faulty. 

12. The interview that followed in the afternnon also 
lasted no longer than 45 minues and, again, was tape recorded 


with Haines' ermission. At the outset ef that interview, 
p 


*Defendant Christensen who also agreed to take a polygraph 
examination on that day, signed an identical agreement which 
is annexed hereto as Exhibit 5. 


the follow 


Thereafter 


ae) IE” SNES Many en os Sa ae Tea ayy tee | AE Bah 


ing questions were asked and answered: 


"Dy T 


you uncerstand that our conversation 
is being tape recorded? rs that 
correct? 
A. That is correct. 
() And you have no objection to that, 
is that correct? 
A. No objection. 
on You are doing this voluntarily? 


A. Yes, I am. 


©. No one has made any promises of any 
kind to you, have they? 


A. No. 


Q. We svoke this morning, is that correct? 
As That 1s cight. 


Se And our conversation was tape recorded 
at that time as well? 


A. That is correct. 

9. And that conversation was also recorded 
with your permission and consent, is 
that correct? 


Rx That: is correct. " 


, we recapped everything that was discussed that 


morning between Haines and myself, and Haines and Mr. Detweiler. 


At the end 
asked Mr. 


whereupon 


of the conversation at approximately 2:55 P.M., I 
Haines it he had anything else that he wished to say 


he stated "No, I do not". The interview was then 


-2/15 =- 


terminated. 


13. After I had completed my first interview with Haines, 
I had discussions with Mr. Robinson, Mr. Kelly, and others ' 
concerning what action should be taken, if anv, against Haines. 
No final decision was made to serve Haines until after the 
results of the statements that he made to Mr. Detweiler were 
reported to me and to Mr. Robinson and after I reported the 


results of my second interview with Haines. After the second 


interview was completed, it was agreed that I should serve 
process upon Haines, which I did in yet another office in Grant's: 
premises. After I served Haines with the summons, complaint 
and Order to Show Cause he asked me what those papers were. 

I responded that they were a summons and complaint and an order 
to show cause returnable the following Monday morning which 
sought relief against his property. Mr. Haines asked me what 
all this meant and I informed him that I could not give him 


a legal opinion since he had interests adverse to my client 


and I urged him to obtain an attorney. I thereupon asked Haines 
to sign an acknowledqment of service whereunon he asked me 
whether or not he should do that without first obtaining an 


attorney as I had suggested. At that noint I stated that all I 


could tell him was that he could acknowledge receipt of 


—— m4 ee 5 emer -) a, I oa “wie nd Ail i. a te 


service since I would be making out an affidavit and his 


acknowledgment of receipt of service was only an indication 


that he had in fact received those pavers on that date. At no 


time did I suagest that he sho 1 not get an attorney. Quite 


the contrary. 


14. As set forth in the accompanying memorandum of law 


in opposition to defendant Haines' motion, there was nothing 


improper about the activities conducted on behalf of Grant by 


our firm on that date. Grant, through its executives and 


attorneys, had every right to inquire of other executives 


about 


certain alleged improprieties which had recently come to the 


actention of Grant's Management. Fach and every one of the 


employee defendants had a duty, not only to be honest ana 


to 


faithfully perform their obligations while in the emplov of 


Grant, but a further duty to make full disclosure of any 


impropriety that they were involved in or knew of which occurred 


in the company. These high level and high paid executives owed 
\ 


the highest degree of loyalty and tiduciary duty to Grant. 
15. The canon and decisions relied upon by Haines in 
support of this extreme motion do not support his position 


the complaint should be disinissed against him or that my f 


that 


irm 


Should be disqualified from representing Grant. Rather, the 


canon and opinions thereunder establish that an attorney 


representing one party is free to consult with an adverse Dart 
p 


ae, 


. 


-~a&/7— 


who is not represented by counsel so long as the questioning 


attorney does not attempt to give any legal advice to the 
adversary. Since Haines was not at that time represented by 


an attorney in this matter there was nothing improper in the 


discussions had with him. Haines suggestion that he should 


not have been interrogated once the action had been filed is 


not persuasive. Heines seems to be alleging that if the 


action was not filed until the afternoon or the following 


day, no violation would have occurred. Such a vosition is 


absurd. If Haines' position ‘iad any validitv, the time of 


service upon him, not the time of filing, should be critical. 


However, since the canon relied uvon by Haines does not 
prohibit an at tornev from communicating with a party in 
pending action adverse to his client who is not represented 


by counsel, there certainly is no prohibition to communicat 


with someone prior to the time that he is served with process 


The possibility existed that had Haines made full disclus: 
especially if accompanied by an offer of restitution, he 
would not have been served with process at aE kw Thus, 
although the action would have technically been commenced, 


he would not have effectively been made a Darty defendant. 


ns Ali of *fendant's obliqations in a law suit 
to run from the time said defendant is serv 1; not from th 
time the action is technically commenced. The Federal re 


ment for filing does not effect the rights of a defendant. 
There is no prefiling requirement in the New York State courts. 
Thus, there should not be differing results with regard to an 
attorney's obligations under the Canons of Ethics depending 
upon the court in which the action is pending. 

18. As set forth in the plaintiff's accompanying 
memorandum of law in opposition to this motion, this is the 
third motion made by Haines which attempts to delay the taking 
of his deposition and the bringing of this matter to a speedy 


resolution. In view of the foregoing, it is respectfully 


submitted that Haines’ extreme and unprecedented motion be denied 


in its entirety and that the previously scheduled depositions 


of Haines and Haines' banks be directed to proceed immediately. 


’ 


< Patt 
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Sa ny ed MS. =, 


ALLAN J. KI RSCHNER 
Sworn to before me this 


9th day of April, 1975. 


f J 
/ ¢ as 3 7 
yrs LILES. Chale on 


ISASELLE GOON, yy 
Notary Public, State ef tow York 
No. 41-6591250 Qucens County 
Certificate filed in New York Cousgy 
Term Expiras March 22 1a 
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\ v4 Januery 28, 1975 
~ ‘s a 

Mr. H. E. Pierson Mr. J. Jd. Lavlante 
Mr. J. A. Christensen Mr. J. A. Pardo 
Mr. J. F. Crowley Mr. P. T. Picarro 
Mr. R. J. Kelly Mr. J. E. Sundman 
Me. M. King Mr. H. Zorfas 
RE: MANAGEMENT MEETING - Friday, January 3lst 


Following our meeting on Monday of this week, I pondered 
discussion we had in respect to the efforts we could and 
save many of our more promising 
ing closed. 


dising, new layouts, replacement of fixtures, su ervision, etc., 
’ = 


further the good 
should make to 
smaller as well as larger stores from be- 
Excellent ideas were brought forth in respect to remerchan- 
etc. 


It is obvious that if we are going to put teeth and action into this pro- 


gram there must be an operating plan. 


That's the purpose of the meeting 


this Friday, namely to out an operating plan on paper with responsibilities 


assigned t~ various individuals. 

You will also recall that John Crowley strongly ur 7d that we have, 
former times, a Real Estate Review. The idea has ..crit and to make 
along ‘those lines I am asking Harry Pierson to arrange through Jack 
sen for all five Real Estate Negotiators to sit with the Management 
at the meeting I am scheduleing for this coming Friday beginning at 
the Board Room. 


as in 

a start 
Christen- 
Committee 
9AM in 


While I realize this meeting may conflict with some previcis plans you have 


made I would like to see 100% attendance. 


We will end this first session no later than 12 noon. 


JAMES G. KENDRICK 


JGK:dr 
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FRIDAY, 31 3) 


Furtnhermor: - e wat a F 


administer} 


rd n 


Or promise 


j I ‘oLuntarily égree to 

a polygrapin (lie Getector) | e Xaninat: Lon.) =6The tthods and techniques 
of the cxamination were ; Plained to my satisfac tion. I furthey “gree to 
allow the necessary attachnents to be placed on ny bo; 
Furthermore, I release ane forever discharge MA PUCNT SKFESUARDS , INC., the 
examiner gliddichectnn this test, and rr ee ne shi LHC 
—— -—--— [en ee ee —-+__ - — - Sr 
Fo ee oh args wt vers ee Sn od i 
from any and all clains whatsoever in connection with { 


tHiS exawination and/or 
its results. f authorize +) 


i@ release of the results Of this examination to 
those parties having an interest in sane, 


No duress, c coercion, promise of reward or promise of immunity Was made to 
I have been told of 


ne. 
my xights to consult 4 lawyer before tak cing this test, 


, ax 
rm ° ~y oy 
IN WITNESS SPR I have hereunto set-my hand and seal this aA 


day of hy C7 wo 7S , 


Sith | Ly, i : i an 
ly hs 


(Sign tice: pee 


AExaminer) 


EX! 
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1 mr 7? 3tre ner 


JOHN A. CHRISTENSEN, 
MARX S. HAINES, DANIE 
WAITS, JOHN W. WAI Se 
JOHN W. WAITS 4SSOSTAT 
CENTURION DEVELOP} 

0 


pont Lange Cv LOUIST 
ERICA DEVELOPMENT, DEV 


Tt Eds BAN 


INC, 


CORPORATION OF MID- AMERICA, 
JILDING 


UMBAUGH POLE B' 


TIRE 
a 2) 


DEVELOPMENT CORPORA’ 


also known as 


through x 


the true names 


unknown to plai 


I submit this 


arts 


r< 
© 
my - 
A 
SS oe Nw 


f, the names 


T GRANT CC: 


. 7 eae 


affidavit in 


UGH CO., F 
TION, 


ROBERT 


I am Vice Pres 


FLOP 


—~ 
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se 
ae 
O} [PA NY 


d. 


Oc uM, 
‘ENT CORPORA’ 
STA NA, 


AN JO 


dent 


S. HAINES 


a 
be WA 


1 


TS ( 


TR 


NC. 


Lis 
mTh 
~ LOt y 
MID- 
IENT 
NC, 
, IN 
OMNTI 
DOL 
+++ 
~VwLlt 
rese 


end G 


IMPANY, plain 


opyvoesition to 


KELLY s 
. 3 being 


duly 


sworn, 


JOE! Ve. WAITS, doing business as JOHN uy, 


WSITS ASSOCIATES, JW, INC CENTUR 


LOUTSTANA, INC,., MID-AMERICA DEVELO! MENT , 
DEVELOPMENT CORPORSTION OF MID-AMERICA, 


TINC., and FRONTIER DEVELOPMENT CORPORATION 


corporations"), to dismiss this action for 
(i) lack of subject matter juris- 
dictions; 
(ii) improper venue; and : 
(iii) in the case of Haines, to 
dismiss this action for improper 
Service of process upon him, and 
(c) JOHN A, CHRISTENSEN ("Christensen") 
and MAVIS CHRISTENSUN to dismiss the first 
two ("antitrust") counts of plaintiff's 


complaint, 


2s At tne cutset, plaintiff notes that moving 
we 9 & 


Gefendants have chosen to sudmit eo;.clusory affidavits in 
Support o* their positions with respect to subject matter juris- 


diction and venue. Moreover, tne moving defendants have 
scrupulously avoided controverting the allegations containej 


both in plaintiff's complaint and in the affidavit submitted in 


. 


. "hata 


enemas eee 


* *= Bis . ss dict hes ns a Bh #2 ES Mi ont ty 
- ~- ” Soy t sy > 5 ~ Y 5 + + Yr nm lan ; - 
spore of plaintiff's apniieation for an order of attachment 
DY mment, 


fre moving defendants failure to ensllenge pizintifr's assertions 
is significant in the context of these procedyral motions; as 
Plaintiff's memorandum of law demons* rates, tne place of injury 


New York, is the place where the Claim arises for venue vDurdoses 


Pursuant to 28 usc §1391(p e Simileri the uncontroverted facts 
7 ’ ; 


establisn vente (in the alternative) under 15 usc §15,22 since 


the Waits corporations trensacted business in New York (15 usé §22) 


and Haines and Yaits were found in New York and had an agent in 


‘ew York, respectively (15 USC §15). 


35 This affidavit, therefore, will focus on those 
facts which are Sirsularly relevant to venue and jurisdictional 
pursoses, Toward thet end, plaintifer incorporates by reference 
in this affidavit its complaint and the movirg papers which i¢ 
Sudmitted in Support of its application for an order of attach- 


mént, all of which are on file with this Court, 


Subject Matter Jurisdiction 
eee 


4, Plaintiff requests that this Court correct 
Sua sponte an error appearing in paragraph 13 of plaintiff's 
complaint as Rule 60(a) authorizes, This Paragraph allezes that 
defendant UMBAUGH POLE BUILDING compa » INC. ("Umbaugh”) is a 
New York corporation; in fact, as plaintirf knew when it drafted 


the complaint, and as Umbaush has confirmed in its answer and at 


*pOSit-on hela Merch 13, 1975, Usaoanzh is an Ohio corporn- 


tio’ with its, princival vlnce of business tn Onia Theroasr 

LTS, 3 Li L J.1G. Therefore, 
ter? is covolete diversity of eltizensnie and Subject matter 

> A An that Tatnt- H ~spareie 
eUFISALctlon exists. In the event that plaintirr's oversight 
+ j . ‘alent + I + , 

2S not corrected by the Court. plsintif? wilt promptly move to 
emend its complaint 

oF Plaintiff is a nationwide publicly held corpora- 
tion, The leasing of retail stores is the very heart and soul 


of its business. D2fendants'! argument that the misconduct 


allezed in the complaint is not actionable under the antitrust 


prise so clearly is interstate commerce. Making plaintiff a 
capvtve lessee in various loeations througnout the United States 
now only affects tne financial stance of Plaintiff nationwide, 

it effects prices charzed on goods purchased and sold in a variety 


of ways which affects interstate commerce. Thus, plaintiff has 


asserted valid claims under the antitrust laws. 


5a. Subject matter jurisdiction also exists since 
J J 


ct 
oy 
4) 

a) 


ederal courts have exclusive jurisdiction of private anti- 
trust suits, The uncontroverted facts adduced thus far, and 
plaintiff's continuing investigation (ir-luding disclosure proceed- 
ings in New York ani Connecticut) is . ce ering far more informa- 


tion which disclosesthat a brond based conspiracy existed which 


k —-22F ~ 


2 


some y a IS ee eee eee Oe eg ee eee ery 
A 
vio > Of the Sherman fet Sl and the Podinson-Patman Act 
\ , + - $ } eo » A aANnaAe sg - Ve «4 } -. 
{cc}. Plaintiff is 4 the process of ga Sing banks with which 


defendants did SuSiness, which will undoubtedly reveal Still more 


information about the scope of the conspiracy, Accordingly, it 


the entitrust causes of 


Certainly plaintirr should be 


S 


permitted to comnolete Pretrial disclosure en4 present to this 


fall scove of the conspiracy. Moreover, Christensens' 


attorneys have authorized Plaintiff to advise this Court that 


Christensen would Dleed the Fifth Amendn rent if asked this 


Question: 


‘While you were employed by  xlainti f, did 
you c 


receive bribes or kic ckdacks f 


J 
developer or developers of shonving centers 
other than Waits or the Waits corporations . 


waich were doing business with Dlaintifr?" 


hy 


laintiff now knows of several other develover8 3plaintirr 


Should be permitted to develop its case although, as plaintiff's 


memorandum makes clear Plaintiff believes it has alleged 
b 5 


sufficient antitrust causes of action. This is especially true 


Since Waits 


and the Waits corporations Consist of at least six 


(6) entities which conspired to violate the antitrust law of the 


United States by eliminating competition in a substantial portion | 
of the United States where the market was affected by the loss of 
the benefits derived 


from the competition. 


| © ee. om +t mee - eons > +e - -——. = - 
a 
Y ss) ha 
> S ct >» O 
2 ws Re t aw ct es 4 
si 42 G4 44 3 'S ee) ws o 
at | | Daa ie) *; 42 we) wu) 
“ og: 2s (a) Qa “ “ a ro) 
7. OR oe bt o ON fe 
fw ees 4 = wd og 0 G4 : 
ol © PY J) 3 y Ay rH G @ 6 oO 
a tod i «a : -- 2-3 9 et ae oo o) 
FE; 6.1 Ay od ie) ” er} ° a | M re] Oo v ~ 
° Pic a. <. u to >t s a Oo > & Q) “1 re 
Ne) a Sy 12) ht ‘4 *r] 4 Pp, 4 mt 42 sb) ty 
Sc & oa ee oS = = 3 33 ra? ae re QD or! e) 
w is) i | a) > rc) 7 Ww wp o ¢ & ‘| 2 2 uf 
2 por o @ i ¢ oe #6 8 2 Ba 
a aie ao 2 ed 4 * ~ 4 Se OE at age G 
oO i; uw S S ed ai a)’ S Si m 3c .@) 5 3 fy 
wh Ee o «© 2 ef ff & 6 2 @ 2S 2 Ff ww Ss 
is) MW ” w rts ex : re Q@) C X tv) +4 my r 42 
) § 2 ET Bt GS) a Se ft oOo 0 6G Ker f 
hy ee: ae Names (ee @. 2 fe) $s ec 4 es re) “4 
.¢) os $1 Gs w 0) rl i> ci j-I Pa Ye & u © O | mM 4a ct re) 
fy 42 yy er! m i. . — 42 3 4 42 ont a) 0 
§ “nf e > © £i a) a) = ~< -& te] Oo: 2 oo 2 t a) 
ce) e) 3) +2 a es .G 6s Ww m3 = ct ° 2 id) 49 ie) f C 
) mao e 0 3 ® 19 Ww fi ~~ oO ¢ 
JZ 7) fe) oN w 3) pie a @ u t) & S 9 
oO y S © tt ~ om | 0 rl > : o3 “ cob) 7) w ) 
m Re eg ft Oh Fo 4 QO ex M4 v 2 er 
ee fi o @ 4 4 a0 ome OO BS ek SS es a ae 
ss oO | - “- 1@) “2 > = 4 xe) 42 <4 $x Cc ~ 
% = 4 tt 42 > 4 Oo & a is) re a 2 u 
par S) Cy ro) cs XS) mort S ss “LP 3 17) 
oP. At fs 2) 13) rf ert . S u cS ot Yu ° ee 
>A “) +} fo) Hi C ee] ci i) a) 9) 4 2 c' ri 
fo ea © oO rt 4 ~ . - 8 rT) ~! Og 
a C S BS Mod 4 i G4 ee OR gee ee Sie a 
ee “ay of e4 3 Q eS) a ws ot it ra 3 &; 
re) ie) st a Py a Oo Sc i “4 co .s) A (a) oO Si 
a fa ~ ms ar g a tlt wi C3 A a 2) Sa Ww 
0) a a G = w 33 ("5 Oo fe O rE = 9 or 
: ae” & Rn ££ aH ee GS s§ as Seal Ei 
a 13) er 34) a oO) fon hi 3 Oo “ 42 “ 
S. et aa oi SS .o $3 a OG wt” @ 
i = G4 » S i G4 ~ oh ¢) ro) Gy ¢3 wy . 
- Oe rl re : dl 1) : 2) © q 42 ~~ orl es an as rl 
ec »  % & ra a Q = & oS 43 o »~ «¢ 
© 3 S «+! rcs M 1) ea or] 9 3 S S Q “rf > 
424 ct ort t ® os 3 ae eee <3 “| « © So. 8) 
} Ao C. P| > 42 ) faa ae aS rs Fd i cf a ra} 1 7 & 
} rd os 3 4 fe) ot oie | fat | gn rm 6 oF 
oS Pe @ © 4H ei 2) od) by se a) rs) oO, 
“| 3 + vO © ° oy & ri mt . C? od ) c 
. 8S SR es ae ri e 2. ee Me co tm ® 
( a QO ° «-| ry at > ei Gen} 3 B 
ft 2) wo Gy 1) eft hy el rb) o a a rh) oO 
19) Cr oe] 1 ty Me ol my, oi rl Le oO % vl q * » H 
("4 rt é cls. 3 cs ob) Gh c3 Gi wS © a +4 
oe ee 42 SS we 8 O 8 > @ & 
U Yo 37 oe Rs 1.) ce) i Ww 170) “) " .@) c 
a? “ Soi ed © ui ss Ww Xi +] * : as 
© | ou) G4 oe} cs 4 4 ! wa i) eof ad {’ oy o ‘ 
4 42 G4 cj ev ie + \@) ics w i) 2 3} ay Q rea) 
| sd Oo £! i: Be os ‘ wn eS Ab me) rs ‘ : w hi f: 


~y 


| . ‘+; cluding Haines or Quinlan, would normally attend both mcetings 
i 2 SOrK and would i: sadly persuade these Committees of the 
Lsaom of the provosed leases. Christensen also apvroved these 


leases and recemmenied that plaintitf execute them. Plaintiff 
relied upon the integrity. honesty and exoertise of its real 
estate nerotiators with respect to the selection of a Site for a 
lease, the te~ms of such lease, and that Said lease was in 
| plaintiff's best interest, 

i 
r? After both committees approved the lease, it would ' 
: be executed by plaintiff in New York an then foiwarded to the , 
lessor, Thus, by virtue of defendants ects, plaintiff was a 


captive lessee on Haines! and Quinlar "3; proposed leases for Waits 


and the Waits corporations. Christensen, as the insider-member °* 


(2) 
ro | 
ct 
ae 
1) 
0) 
@ 
Q 
g 
H 
t 
ct 


tees, insured plaintiff's captivity. 


i; €ngaged in the development of Shopping centers in the southeast 
and mid-west po~tions of the United States. Waits is a principal | 
of ail the corporations set forth in this affidavit as the Waits | 
corporations. > is apparent from the statement of Mr. Head, 
formerly one of Weits' principal employees and en officer in many 
of the Waits corporations (Exhibit B, pla*ntiff’s motion for an 

P 


order of attachment) and the memorandum cf “aits himself (Exhibit 


7, plaintiff's motion for an order of attacrment) that Waits 


10, Waits and the Waits corporations were actively 
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protect the succes eile 9 teh! ping centers end enhenee tha 
marketubility cf sve’ CHOOD-NS Cencers to other potential lessees, 
MWeit5 and the Vaits CorporsvLois purchased the Loyalty of 
Christensen, Heines end Quinlen through extensive use of iliegel 
bribes ani kickbecks and successfully made plaintiff their 
Cantive lessee, 
i 
12. As set forth in Plointirf's affidevit in Support 
of its motion for an order of attachment and «es verified by Unoaush 
Ggurtig its deposition on Varch 13, 1975, Weits snd the Yeits 
corporations paid for a horse barn and fencing constructzd by 


Urdeush on preperty owned in Connecticut by Christensen. itech f 
of the work perforued by Unhaugh on the horse barn and fencing 
was done in the State of Mew ~OXX. Waits paid approximatel:r 


j 

ty , ] 2 s a 7 4 { 
$47,000 for the horse barn ang fencing. moreover, Waits and tha 
1 
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Waits ccrporetions purchased a horse trailer and a LTD Statisn 


Wagon for Christensen ana ove Caristersen in his or his or a4 
ae a WNC ANN vowterateal--; an r oi Ane ‘ m a we 
his wife's Hed GPP LVOALATELY 320,990 to vo>,000. The total 2enefit 


to Saristensen froa peymenis wade by Waits was edmitted by 


Caristense: to be euproxisavely $75,090. Howeve: ,documents 


at least $60,000 for Haines and $47,000 for Quinlan. A raview 
oF the dozuments to he produced pursuant to subpoena already 


will most prodably reveal even greater 


| £3. For purposes of venue, however, what is sienifi- | 


Cant is that plaintiff's intury was Sustained in New York, where 


“ 


its corporate headiuarters ware located, rather than in the 
particular locality where the conspiracy and corruptionr occurred 
Or where vlaintiff's retail outlets for which bribes were paid 


are locatei, This coreclusion is fortified by the fact that 
ata 
Sai 


and meeting in New 


Yor’*, had also been corruoted by Waits and the Waits corporations. 


Therefore, the tort occurred in New York and plaintiff suffered 
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43w SOFK, 45 @ matter of law, pursuant to 28 usc 


§1391(o), plaintiff's clain erose in New York and venue in 


i Christensen, as a member of both tne real estate screeni 
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agent for venue voy Ses witni 
z venue DUrpOses within the meanine oF §15 
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15. Waite . — 
5 "21TS and the Waits corcsrations transacted 


went trips to New York in 


Nare eases AS Ssnoeping centers ang 
OY plaintiff's real estate screening 


the ture of shoonin 
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saness in New Yor woul 


. 


eal sia: ante taeenee 


ae Aa CBG S sen uaa, RET ls ay +, 
’ ¢ r’ , 
» > ry € 3° 1 QO as 
‘ : 330° 5 fan i 
3 l 


ME EIR Ah st het oh EA Mb ais 


cC# . $3 LE ran ’ 
Ory tre - ~“} & = Ve. 
~\ ~ 2 tTCSly 

> ra) MN..4 V- oe 7 
Atop er VA41NLAaAN IS 


ad 


ror 4 1@ Curpesss 


Dy Diaintif*'s real estate screani 

2° ih Se. AS Sal © from fiaine 
viaintift's real estate desartment we 
until the time of his discharge, Hair 
plaintiff and was subfect to plaintif 


pernoses of plaintiff. Iniced, on Jn 

had a lezitimate business purpose, wh 
. 3 < & aS a Sino ¢ “areca ead » 

Vas ovec plaimirr a fiduct ry dut,; 


committee and real estate 

S' affidavit, meetirgs of 
re not uncormon., Moreover, 
es remained an employee of 
f's supervision and control, 
as Keines’ employer, to 
for lLacitimate busines 
wary 31, 1975, plaintirr 
ich was to confront Haines 


, t ; co ye Hatr the onnor- 
‘oO 2 ! ) ged r“y20S Vindicatec msel?, Every raal 

es otiator 3 Summoned to and aprz P 2n New York on 

that day. Haines! argument, that plaintiff? nad the right on 


all other occasions but this one to Girect him to cone to New 


York for a meeting, is totally unsunported and &o0es too far, 
Tne bona fides of the meetin: on January 32, 1975 is underscored 


by the fact that Haines was not served with Process until he had 

admitted acts of serious wrongdoing when confronted by plaintiff, . 
LT Service upon Haines was proper for one additional, 

and highly significant, reason. Plaintiff could have validly 

served Haines in Georgia, where he resides (see plaintiff's 

memorandum), The authorities cited by Haines involve persons 

over whom jurisdiction could not have been otherwise obtained in 


the jurisdiction where the action was commenced. To quash 


service on Haines will merely result in compelling plaintiff to 


re-serve Haines, which will accompli.n little beyond the slight 


inconvenience it causes plaintiff, Service upon Haines should 


1 
i, 18, In view of the foregoing, plaintiff respectfully | 
revuests that the motions of the moving deferdants be denied in } 


all resvects, 
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UNITED STATES DISTRICT COURT : 
F AN 
SOUTHERN DISTRICT OF NEW YORK ILED ta 
eee Me peri ee eee, ARF Mig Reg is [ein ya i ee ee i MAY 9 1975 l 
W. T. GRANT COMPANY, “SD. oF NA 
: Wes 


75 Civ. 471-CLB 
-~against- 


JOHN A. CHRISTENSEN, MAVIS CHRISTEN- 
SEN, MARK S. HAINES, DANIEL QUINLAN, : 
JOHN W. WAITS, JOHN W. WAITS ASSOCI- 


ATES, JWW, INC., CENTURION DEVELOP- : 13 - 
MENT CORPORATION, CENTURION OF og tft. ear 
LOUISIANA, INC., MID-AMERICA DEVEL- =: a 

OPMENT, DEVELOPMENT CORPORATION OF MEMORANDUM DECISION 


MID-AMERICA, INC., UMBAUGH POLE $ 
BUILDING COMPANY, INC., also known as 
UMBAUGH CO., FRONTIER DEVELOPMENT 
CORPORATION, JOHN DOES IL THROUGH X, 
the names being fictitious, the true 
names Of said defendants being 

unknown to plaintiff at the present 
time, 


Defendants. 
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In this action to recover damages, and treble damages, for 
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Tay 


PEN ae 


“te 
4 


anti-trust violations, and for various pendent tort and contract 


> *: 


claims, there have been submitted motions (I) by defendants Christen- 
sen, jOined in by defendants Umbaugh, Waits and others, to dismiss 


the anti-trust claims, Counts I and II for failure to state a claim;2/ 
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(II) by defendants Haines, joined in by defendant Quinlan, to 
vacate personal service of the summons and complaint upon them 
because effected by ruse, and to dismiss for improper venue 


(defendants John W. Waits and his affiliates, Centurion Develop- 
ment Corporation, Centurion of Louisiana, Inc., Mid-America 
Development, Development Corporation of Mid-America, Inc., and 
Frontier Develcpment Corporation join in the attack on venue) ; 
and (III) by defendant Haines to dismiss the compiaint as to him 
or alternatively, to disqualify rlaintiff's attorneys from 
representing it in this litigatic for claimed violation of the 


Code of Professional Responsibility. 


Plaintiff ("G.ant") is the owner and operator of 
approximately 1,180 stores, located for the most part in shopping 
centers or retail business districts throughout the country, and 
dealing in general merchandise at retail. Grant leases its stores 
from shopping center developers and others. Many such stores are 
erected in shopping centers specially for Grant, pursuant to lease 


agreements with developers and builders. 


Defendants John A. Christensen, Mark S. Haines and 


Daniel Quinlan were at all material times, officers or employees 


1 


Of Grant's real estate department. Defendant Mavis Christensen 
is the wife of John A. Christensen. Defendant John W. Waits, 


4 directly or by corporations or business entities controlled by 

> . 

» him, is a developer and builder of stores in shopping centers. 
é 


«3, He is said to control the corporate defendants other than Umbaugh. 
ire 


. These defendants are rererred to ccllectively as “Waits” for 


"y purposes of this Memorandum Decision. 


eS Treating as true the allegations in the complaint, and 
4 the conte. tions developed at our hearing on March 19, 1975, it 


: seems that Grant discovered, about Januacy 1975, that its officers 


and employees had conspired with Waits to effectuate a scheme 
i whereby the Wceits @efendants would obtain preferment in the 

u . 

| awarding of leases for Grant stores, at unreasonably high rentals, 


ahi" s , ' 
y» Or in unfavorable locations and on unfavorable terms, and that 


4 Grant would be committed to such arrangements with Waits by reason Meets - 
s % 
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i of bribes secretly paid by Or in behalf of Waits to the emp loyee rte, i 
e defendants John Christensen, Mark Haines and Daniel Quinlan. Mrs. ; st 
# - 2 Bes 

Christensen is sued ¢s a joint recipient with her husbana.2/ a i 
Sa - 
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Plaintiff asserts that Waits paid off it. officers and 
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i emp:Loyees by means of bribes to induce them to enter into lease 
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rrangements with Waits corporations, thereby "eliminating 
competitive leasing opportunities" and "freezing out other 


| SO lessors" (Complaint, 9439). On its first claim, ea 


ap sl - 


wa 
24 
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ee claims damages of "at least $5,000,000.00".>7 
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a Count Two, based on the same facts, pleads a violation 


a oe 
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Of §340 of the New York General Business Law and similar statutes 


Pew, 


~ 
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E.. effect in other jurisdictions, which forbid what is known as 


3 ize 


AAP, 
ue 


cee bribery. 


i The remaining counts, twenty-seven (27) in number, com- 
prising some sixty-nine (69) separately numbered paragraphs, \, 


ssert various claims to recover for unfair competition, and 


- 


intentional torts, to impose constructive trusts upon the bribe 
proceeds, to recover for fraud, to recapture salaries paid to 
Braicniess employees, as weli as damages fcr breach of employment 
agreements, and for inducing breach of employment contracts and 
violation of fiduciary duties and conspiracy. All these counts 


Gare pleaded in reliance on pendent jurisdiction, and as arising 


under state or common law. 
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FAILURE TO STATL A CLAIM 
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Defendants Christensen, joined by Umbaugh, move to Ee 
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dismiss Counts I and II of the complaint, pursuant to Rule 12(b) (6) at 
ie “ 

for failure to state a claim. The Waits defendants raise the same robe 
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7 issue with respect to the anti-trust claims, but do so by motion 


styled as to dismiss for "lack of (subject matter) jurisdiction, 


S14) 


based upon plaintiff's failure to show ... (b) a federal question 
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under §4 of the Clayton Act and §1 of the Sherman Act, pursuant 


Srge tf 


to 28 U.S.C. §1337." We treat the motion of the Waits defendants 


as a motion under. Rule 12(b) (6), F.R.Civ.P. for failure to state 


mg 


a claim. 


Count I seeks, impermissibly, to convert a claim for 
fraud, deceit, bribery and breach of an agent's duty of undivided 


-leyalty into a violation of the Sherman Act. Such attempts have 
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been rejected. Here, Grant is outside the "target area" of the 
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alleged anti-trust conspiracy. Read most favorably, the complaint 


2 
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shows that Waits and his affiliates, by means of bribes and con- 
spiracy with Grant's faithless agents or employees, made Grant a 
“captive lessee" wt the Waits group in certain cities. Other 

builders, developers and lessors, Waits' competitors, were prevented % 


from leasing to Grant; they were unable to get fair consideration 


' ve 


f their competing proposals to build and lease, from Grant's 


faithless officers. Perhaps these other builders might sue 


Plactenaants. [But cf. George R. Whitten, Jr., Inc. v- Paddock 


pool Builders, Inc., 424 F.2d 25 (lst Cir. 1974), cert. denied 


400 U.S. 850.}] But Grant can state no claim thereon arising under 
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the anti-trust laws. As held in Billy Baxter v. Coca Cola 


431 F.2a 183, 187 (2d Cir. 1970): 
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"Section 4 of the Clayton Act, 15 U.S.C. 
§15, provides: 


'That any person who shall be injured 
in his business or property by reason 
of anything forbidden in the antitrust 
laws may sue therefor * * * and shall 
recover threefold the damages by him 
sustained, and the cost of suit, 
iuncluding a reasonable attorney's fee.' 


' 
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The statutory requirement that treble damage 
suits be based on injuries which occur ‘by 
reason of’ -atitrust violations expressly 
restricts the right to sue under this sec.ion. 
There must be a causal connection between an 
antitrust violation and an injury sufficient 
for the trier of fact to establish that the 
violation was a ‘material cause' of or a 
‘substantial factor’ in the occurrence of 
damage. ... [citations omitted] Contour- 
less rules of causation would pose the 
threat of a parallel relaxation of the 
standard of business behavior enforced by 
the allowance of treble recovery. Conse- 
quently, a plaintiff must allege a causative 
link to his injury which is 'direct' rather 
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than ‘incidental’ or which indicates that his 
business or property was in the ‘target area’ 


of the defendant's illegal act." 


See also, SCM Corporation v. Radio Corporation of America, 
66, 169 (2d Cir. 1969): 


“[A] ssuming the factual allegations to be 
true, ‘the victims of plaintiff's antitrust 
violations, the people in the ‘target area, 
are plaintiff's competitors, the manufac- 
turers Of Electrofax machines and paper." 


differently, those directly injured here were the com- 


petitors of Waits, not Grant or its competitors. As stated in 


Calderone Enterprises Corp. v. United Artists Theatre Circuit, 454 


1295 (2a Cir. 1971): 


"In a series of decisions over the last 15 
years, in all of which certiorari was denied 
by the Supreme Court, this court has com- 
mitted itself to the principle that in order 
to have 'standing' to sue for treble damages 
under §4 of the Clay“<on Act, a person must 
be within the ‘target area' of the alleged 
antitrust conspiracy, i.e., a person against 
whom the conspiracy was aimed, such as a 
competitor of the persons sued. Accordingly 
we have drawn a line excluding those who 
have suffered economic damage by virtue of 
their relationships with 'targets' or with 
participants in an alleged antitrust con- 
spiracy, rather than by being ‘targets’ 
themselves." 


Our conclusion would be no different if more than one 
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dev_' oper were involved. Count. I is dismissed for failure to 
state a claim.’ Count II, based in part on the New York stai ite 
is regarded as a valid pendent claim. It may well be that 
plaintiff is within the class of persons likely to be damaged 


as a result of commercial bribery, intended to be protected by 


the state statutes relied upon. At the present posture of the 


Pleadings, there is no need to consider whether, on the facts 
pleaded, a claim could be stated under §2(c) of the Robinson- 


Patman Act.[15 U.S.C. 613 (c))}. 


We need not reach the venue question, but would follow 
Judge Gurfein's views expressed ir Iranian Shipping Lines, S.2 
v. Moraites, 377 F.Supp. 644 (S.0.N.Y. 1974), and in the cases 
therein cited. See also Sack v. Low, 478 F.2d 360, 365 (2a Cir. 


ot yee 


The pe: “snt claims, counts II through XXIX inclusive 


are dismissed, without prejudice, solely for want of a valid 


4} 


federal claim upon which to be pendent. 


SERVICE OF SUMMONS AND COMPLAINT 


The complaint in this action was filed in this Court 
On January 31, 1975 at 9:43 A.M., at which time, pursuant to 
Rule 12(a) of the General Rules of this Court, ovr Clerk 
executed authorization for service of process by plaintitE's 


attorneys. 


Defendant Mark Haines was Grant's Southern Real Estate 
Manager. He resides in Georgia and is regu’arly en, Loyed at 
Grant's Atlanta office. Defendant Daniel Qu’*%len was the Midwest 
Real Estate Manager. He resides in Illinois «nd is regularly 
employed at Grant's Chicago office. The facts concerning service 
of process upon Haines and Quinlan are indistinguishable. 


Accordingly, we refer hereafter only to Haines. 


The affidavit of Robert Kruger, Esq., sworn to and sub- 
mitted to this Court on January 31, 1975 in support of plaintiff's 
applicatior for an order pursuant to local Rule 12(a), permitting 

a 
Kruger and certain other named members or employees of plaintiff's 


law firm, to serve process upon defendants rather than having the 
p f 


United States Marshal do so, stated, disingenuously, that (44): 


-.-.- Haines and Quinlan are to arrive this 
morning at plaintiff's [New York City] 


7% - fey 


v Vath ee -£ 


i 
executive offices for a real estate conference. ao 


When confronted with plaintiff's allegations, 

they will undoubtedly leave Mew York as quickly 

as possible, take steps to secret their ill 

gotten gains, and cover their tracks." 4 
bd a 4 

Haines 1 ‘ed at all relevant times in Georgia, and iz 
ae 

had his only office in Atlanta. He had no office in New York, os Sy 

ge 


no secietary there and no telephone extension. However, he did 


attend at plaintiff's heai office in New York on frequent occasions, 


¥ SeaspEs 
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and when he did so, office space was made available for his con- 
venience. Until his discharge on January 3lst, Haines was an 
employee of the plaintiff, and the affidavit of Robert J. Kelly, 
Vice President and General Counsel of plaintiff, correctly states 
("16) “certainly plaintiff had every right, as Haines' employer, 
to direct Haines to proceed to New York for legitimate business 


purposes of plaintiff." 


Kelly then goes on to ¢:.ate that: 


"Indeed, On January 31, 1975, plaintiff had 
a legitimate business purpose, which was to 
confront Haines, who owed plaintiff a 
fiduciary duty of individual (sic, probably 
intended to be “undivided") loyalty, and 
Others, with plaintiff's proof, and give 
Haines the opportunity to explain, and 
perhaps vindicate himself. ...." 


It is undisputed that on Tuesday, January 28, 1975 
Haines received a message at his office to telephone Christensen’s 
secretary, who told him that a special meeting had been cailed 
at Grant's New York office, beginning at 9:00 A.M. on Friday, 
January 31, 1975. On January 30th, Christensen told Haines that 


he had been told by Grant's Chief Executive Officer that there was 


to be a "superficial real estate review" at the meeting called 


for Friday. 


Intending to be present at such meeting in accordance 
with his employer's direction, Haines arrived in New York, and at 
8:45 A.M., and together with Quinlan and other real estate 
personnel, went to the Board of Directors room. When they 
arrived there, the secretary of Mr. Kendrick, Grant's Chief 


Executive Officer, told them the scheduled meeting had been 


"cancelled," but that they were not to go anywhere. 


Shortly thereafter, Grant's house counsel, and the 
attcrneys for plaintiff in this action arrived, and zommenced 
an interrogation of defendants John Christensen, Mark Haines, 
This interregation related to the 


Daniel Quinlan and others. 


claimed frauds alleged in this action, and included an electronic 
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"lie detector" test. These proceedings continued from approxi- R 
mately 9:30 A.M. until 3:05 P.M., when, for the first time, the 
attorneys informed defendants of the pendency of this lawsuit 


filed that morning in this Court at 9:43 A.M., and acting 


pursuant to the Rule 12(a) order, served the summons and com- 


ewe ae 4 
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plaint on each of them. 


John Christensen's regular place of employment was 


POV TI; 
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New York City. However, but for the "meeting," neither Haines 


we 
, 


nor Quinlan would have been present in New York on that date, 
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and if they had known of the pendency of the lawsuit and the 
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intention of Grant's counsel to effect personal service upon 
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them in New York, following which they would be discharged from 
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Grant's employment, neither of them would have attended. pee 


Plaintiff does not seriously argue otherwise. 
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It is obvious to the Court that calling the meeting 


was a mere sham, a ruse or artifice to obtain the presence of 


these two non-residents in the state for service of process, and 4 
‘ ia 
for the further purpose of interrogating them as to their mis- ae 
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conduct, without the necessity of travelling to Georgia or Illinois. hes 


If a bona fide purpose in connection with the employment of these 
—> at a . 
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‘defendants had necessitated their presence in New York; in 
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ps ¢ had 7 
1 A hatgacdl words, if there really had been an intention to hold a 


"sur > ficial discussion” of the corporation's real estate, as 
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a: part, of the regular duties of these executives, this Court 
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jar Validy Here, there is no colorable excuse for the presence of : 
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é |. these efendants in New York on the date of service, except that 
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Bie ‘ they | were called in under false pretenses to effect service, and i, 
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We must reject the contention that this conduct is 
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- somehow. excused because the plaintiff withheld service of the 


“o.* process until after the interrogation. It is preposterous to 
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np esgest that these defendants could have done or said aodietrey 


"byt way of protestations of innocence, which would have dissuaded 
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Piet a compiaint of 32 pages pleading 29 separate counts, or 
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‘causes of action, most of them stated in some detail. Plaintiff : 
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concedes that this remarkable Pleading had been in process of 
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reation for at least a week prior to January 3lst, and therefore 
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prior to calling the "meeting". It was signed by an attorney 


pursuant to Rule 11, F.R.Civ.P.,.which provides that: es 


"The signature of an attorney constitutes 

a Certificate by him that he had read the 
.& ©”. pleading; that to the best of ‘.°. knowledge, 

information, and belief there }: 400d ground 
Ps to support it.” * 
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.B Rule 12(a) order to per»sit expeditious service thereof, and 


ae 


hat ts 

. : ; 

‘+ © “having. applied for orders of attachment, the attorneys intended . 
whe ae: ‘. 
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t's C0 be diverted from doing so by anything these defendants would 
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, ' Bay to them in the course of t * interrogation, or by any such ‘ 
8 Fei 
44m 
- «electronic vordoo as the results of a "ligdetector" test. | ye Sa 
. wal » 4," we . 
ree asec: , ‘ : ay 
1k oe 3 : ‘ wy 
. ig Apparently, press releases announcing defendants' depredations don oaaaes 
Ti ang a Ne ; 74 hes 
& piagainst Grant, and its commencement of the action, were in prepara- par 
Nat ; art Sete 
ity, tA07- Although the next day was Saturday, a complete article is »: W is 
> ; , . - : we : i 2h od 
_ bogs, found in the New York Times for that date. See exhibits attached ~. et 
ea pate : 
. i P P ’. se 4a BBy 
wy to affidavit of Robert Layton, Esq., sworn to March 6, 1975. itt B 
ee 
ay 
; Service in New York, on one possible view of this rehoug 
tyhes " . : “aes ices . 
. , Litigation may have importance beyond that concerned with obtaining 
‘in personam jurisdiction. If a‘proper anti-trust claim can be ae 
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stated, such service in Ne» York may support venue here, pursuant 


u 


to 15 U.S.C. §15, apon a theory that Haines and Quinlan were 


aw -x*to- New York and served. 
‘ ae 
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y "found" in this District on January 31, 1975 when they were lured 


| ee . For that and other reasons we cannot say that the 
Se Ei, 
re “motion to vacate service is so trivial that it should be denied 
Bee 
7 "because personal jurisdiction can in any event be obtained by 
nat Ew oé 


-” , . . 
, 4:4 "long arm" service at movants' places of residence. To take 


Such an attitude would encouraye like conduct in other cases, 
‘<et 


fii. A, 
‘t,. imvolving abuse of our process. 
ee pe & 
fs | Ra Personal service upon Haines and Quinlan is vacated. 
Le 
-*s". ‘Orlean Street Ry. Co. v. Fairmount Const. Co., 55 App.Div. 292. 
$s) See’ RY - CO sairmount const. Co. 
M2? 2 
od Ah: . 
at’ 67 N.Y.S. 165 (N.Y. 4th Dept. 1900); Terlizzi v. Brodie, 38 A.D.2d ‘' 


fips? ¢ 
a ald 
rf.,"962, 329 N.Y¥.S.2d 762 (2d Dept. 1972); Century Brick Corp. v. 


‘Bennett, 235 F.Supp. 455 (W.D. Pa. 1964). 
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i HAINES' MOTION TO DISMISS, OR DISQUALIFY COUNSEL ae 
L cm Defendant Haines has asked the Court, in the alternative, oe 

, to dismiss him from the case, or disqualify plaintiff's attorneys ‘ 

oo econ representing plaintiff in this litigation. The claimed basis et 


oo 
beta 


‘ ; . 
& for the motion is “flagrant violation of cue Code ‘of Professional 
fa 


‘Responsibi! ‘ (Point heading, p.5, Haines Memorandum). 


paige As noted previously, the complaint was subscribed by 


" 
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the attorneys and filed with the Clerk of this Court at 9:43°A.M. 


Yon ganuary 31, 1975. At 10:45 A.M. the same law firm obtained 


‘from me an order to show cause for a preliminary injunction and 
ea ie 


—- an order of attachment. The order obtained from the Clerk permitting # in 


PAY ce, 
‘*$.¢ process to be served by memberr or employees of the law firm has 
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eas 


+ Be been mentioned in part II of this Memorandum. As noted, plaintiff 
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and others were lured into New York to plairtiff's office on the ‘he 


“ pretext of attending a meeting of plaintiff's real estate depart- 


ment, when in fact the sole purpose of the meeting was to effect 


'. personal service on Haines and others in New York, and to interrog.te 


“4° them concerning this litigation. These facts were discussed in 


further detail in part II, supra, in connection with motions to 


. 


vacate service Of process. 
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Instead of attending a real estate meeting as thev 


understood they were to do, Haines and other employees were 


Approximately five and a half hours of interroga- 


i told that the meeting had been cancelled, but that they were 
Bi ae to leave. 


‘tion took place, with questions being asked by plaintiff's 


0 ee : 
| pace attorneys . ‘“s action, and Grant's house counsel. 
i,3 
iid 
~" as. 
2, . . . 
i At some point in these proceedings, Haines and others 
» eh Se 
\ as : ’ “nat 
v, “were asked to and did submit to an electronic test performe! by PF 
ER : 
“qt third parties, utilizing a machine referred to as a “lie detector" 
Arga'es 
j ‘ c> eee? 
cee this had been done, and after plaintiff or its attorneys ts: 
fy $ . . Z a . 


1 sa a eat the interviews with Haines and others, at approxi- 


= mately 3:00 P.M. on January 3lst our process was served. agg Fos 
oa > ‘ ie : 
oy 
Movant relies on Disciplinary Rule 7-104(A)(1) of the , plat 
yet 
a 
Ricode of Professional Responsibility in effect in New York as So ae 
2 has abl 
i Oe 
Jadopted by the New York State Bar Association effective January l,.\ J 
1970. This rule, which was adopted substantially unchanged from ’ ES 
Bis ey cs 
re a.prior <anon of professional ethics in effect in New York, reads a te 
oN ‘a 
in relevant part as follows: ihe, 
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Igy tty (A) During the course of his representation ~ 
. of a client a lawyer shall not: rd 
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4 (1) Communicate or cause another to ; "et 
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communicate on the subject of the repre- 
sentation with a party he knows to be 
represented by a lawyer in that matter 
unless he has the prior consent of the 
lawyer representing such other party or 
is authorized by law to do so." 


“ where was no deception practiced by the attorneys 
bp i . : s 
insofar as concerns their character and the nature of their 


7 
MA apiesentation.. They disclosed immediately that they were 


by vi Le : 

we iting of a law f3 iym which had been retained by Grant to look # 
problems affecting certain of Grant's commercial dealings 

Es yi shopping center developers and landlords. The identity of 


~ 
1 i. kelly, Grant's house counsel, was apparently known to movant. 


is fe the beginning, the members of the law firm present were intro- 


thi L duced, - a identified. Movant was intormed that these attorneys 


- ate 
ey Be were representing plaintiff and investigating claims of their 
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i, syetient ‘which for simplicity may be characterized as suggestions 
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\t or charges of commercial bribery. 
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Eh Haines was .10t told until service of papers upon him 
gs! aene . , 
ey pthat the attorneys haci clready signed the complaint and filed it 


4.in this Court, and indeed it was implied to him and those others 
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i =! ‘present, that thera was a possibility that he or they or some of 


i P 
ce them might, by inaking full disclosure of relevant facts, be ,able 
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to exculpate themselves and clear up any question as to whether 


they had accepted baksheesh from Waits or others doing business 


with Grant. 


‘ 


This latter representation made to Haines was presumably 


e. 
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at 


However, it does not rise to the level of a violation of 


It was clear to Haines at all times that the attorneys 


“were representing an interest adverse to him; they were charging 


é . 
Vie 
ee 


‘him with a serious breach of fiduciary duty, and indeed, with 


ds to prevent unseemly professional friction arising between the 
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» two attorneys. The attorney for one adverse party may consent to 


naias the attorney for the other party speak to his client. The 


_the rule was not violated. 


The Standing Committee on Professional Ethics of the 


. 


q American Bar Association (Informal Opinion No. 908, issued 
"i February 24, 1966), dealt with the question of "attorney inter- 
| res viewing and taking a statement from an adverse party who he may 


fit teasonably expect will retain counsel but is not represented." bed 
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" .. we do not feel that there is anything 
unethical in the attorney for a potential 
plaintiff interviewing the potential defendant, 
and taking his statement, if the attorney 
advises the potential defendant witness that 
he is conducting the interview and attempting 
to take the statement in his position as 


attorney for the claimant." 


Here there was an apparent attempt to mislead in that 


_the attorney implied that there was uncertainty as to whether 


€. 


' '} waines would be sued, and a possibility that Haines might be able’ 


wh" to: excul, “e himself and keep his job. In the attorneys words: 


"If you have any additional information which 
you think would help us, tell us that. We'd 
like to be able to clear your name from this 
if that's possible. There's two things, one, 
give us any Other information that you can. 
Two, give us authority to do further checking 
into you and your relationship with Mr. Waits. 
{Emphasis added-quoted from in camera exhibit 
referred to at p.3 of the affidavit of AlJan 
J. Kirschner, Esq., sworn to April 9, 1975.] 


This Court is satisfied upon all it has heard that nothing c 


of 


s 
it... 
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Haines could have said or done on January 3lst would have cleared & 


his name. Indeed, plaintiff had independent documentary evidence j 
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in its possession long prior to that date. 
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Haines was misled further in that apparently the 
attorneys pretended or implied that taking a "lie detector" test 
had some significance, or that the test itself or its results 
were meaningful, or would be so considered by Grant in determining 
whether or not to discharge Haines from his position of trust and 


confidence. 


Movant is no inexperienced widow sought to be deprived 
of the family farm by city slickers. Instead, he is a mature, 
experienced, high level business executive, seasoned in the 
hurly-burly of the commercial real estate field. The charges made 
during his interview are serious, striking directly, as they do, 
upon his personal honor. Indeed, we are amazed that an innocent 
person so situated, charged with dishonesty of such magnitude, 
could refrain from fisticuffs. At very least, we would expect, 
he would make an obscene suggestion to the attorneys that they 

, a 


place their tape recorders, their "lie detectors" and their 


accusations within that orifice in which entire navies, realms 


and enterprises have been directed to be placed. 


While the conduct complained of was somewhat Over- 
bearing and lacked the sensitivity which members of the bar 
should show in dealing with laymen, it does not rise to a level 


which would justify disqualifying the attorneys, or depriving 


Grant of such causes of action as it may have against movant. 


The reported cases relied upon by movant do not 
warrant any such drastic relief. Ceramco, Inc. v. Lee Pharmaceuticals, 
F.2d Ss (2a Cir. 1975), a case in which the Court refused 
to disqualify counsel, involved deception as to the adverse status 
of the attorney. There, an attorney made a telephone call to 


defendant's order department in California, and "without identifying 


himself or alluding to his capacity as opposing counsel" requested 


the names of houses i:. the Eastern District of New York which were 
distributing defenéant's product. Implicit was a false representa- 
tion that the caller was a customer wno wished to hy the defendant's 
product, rather than a! wyer secking loc..te an outlet in that 
district for the purpose of founding venue in a trademark infringe- 


ment case. 


In the instant case, there was no express or implied 


misrepresentation by counsel as to the fact that they were attorneys 
, 


and that they were representing the adverse interest of Haines’ 


employer in an investigation of possible misconduct of Haines 


and others in plaintiff's real estate department. 


Similarly in Zeller v. Bogue Electric Manufacturing Corp., 
F.Supp. ss (S.D.N.Y. March 11, 1975), the attorney conducted 
an interview with an individual defendant whom he knew to be 
represented in the litigation by counsel. The misconduct in 
Zeller was squarely within the black letter of the Disciplinary 


Rule. The Court in Zeller, while pruperly disqualifying counsel, 


declined to dismiss the action, holding "I see no reason to 


penalize plaintiff himself for the ethical violation of his attorney." 


Haines' motion to dismiss as to him or alternatively, to 
disqualify plaintiff's firm of attorneys is, for the foregoing 


reasons, denied. 
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CONCLUSION 


Count I of the complaint is dismissed as to all 


defendants for failure to state a claim. As to the remaining 


counts, subject matter jurisdiction is pendent. The complaint 


on its face shows the absence of complete diversity. Perhaps 
an amended complaint could plead diversity, since plaintiff is 


apparently, mistaken as to the civizenship of Umbaugh. See 


footnote 4, p. 8, supra. Under the circumstances of this case, 


we should not deem the complaint amended to show diversity, but 


rather should dismiss the other counts without prejudice, because 


of the dismissal of the first count. 


Plaintiff may, 
hereon, provide for leave to serve and file an amended complaint 


repleading counts other than Count I as a diversity case. 


Alternatively, because those counts may raise unusual questions 


under the New York "long arm" provisions, plaintiff may prefer to 


seek relief in the state courts of New York. 


Personal service upon defendants Quinlan and Haines is 


vacated. Such assets as may have been attached shali remain 


at hie 


if so advised, in the order to be entered 


the 


Sm ork nace 


subject thereto, and any ponds given in the action shall remain 
in effect pending expiration of the time within which an amended 
pleading may be filed, and also, to the extent the foregoing 
determinations are appealable, shall remain in effect pending 
appellate finality, OF the further order of this court. 
Settle a singl order on ten (10) days notice to all 


counsel appearing in the action. 


New york, New york 


Dated: 
May 8, 1975 


CHARLES L.- BRIEANT, JR. 
u. S. D. J- 
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FOCTNOTES L 
¥ a 
Certain of these motions are stated, inartistically, as Se 
Rancd <u Lack of subject matter jurisdiction. Their thrust oe 
a? 
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however, is directed towards failure to state a claim. 
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Christensen, the complaint allevtes merely that 


“ 


As to Mrs. 


she “participate” in ind benefited by" the wrongful act (45). 
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It appears that defendant Umbaugh Pole Building Co., Inc. 


pre-fabricates stables and farm buildings which it erects for 


OO Aa aah! 


customers. Beginning in‘ about February 1973, Umbaugh built a 


re Se a. 


a Ses 


private stable, appurtenances and fencing on the residence 


¥ RS 


property of Mr. and Mrs. Christensen at Madison, Connecticut, 


for a total cost of $47,618.00, which was paid by defendant 


Mid-America Development Co., of which Waits is President. The 


initial contract with Umbaugh was executed jointly by John 


Christensen and Mid-America Development Co., signing by 


"John W. Waits, Pres. (Billing Only)". Umbaugh billed Waits’ 


corporation which apparently paid all or most of the bills. 


See exhibits attached to affidavit of Robert R. Mitchell, sworn 


to February 7, 1974 (sic, should be 1975) filed in this action. 
1ds subject matter jurisdiction for its 


The complaint plea 


treble damage claim as arising under §4 of the Clayton Aat 
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and §1 of the Sherman Act (15 U.S.C. Sl). 


g15) 


(15 U.S.c. 
risdiction are alleged with respect 


Perrntent and diversity ju 


common law and New York State statutory claims. 


to the 


while gl of the complaint alleges diversity of citizenship, 


ql3, read together with 43 shows affirmatively that no such 


diversity exists. 
Apparently, the allegation in q13 to the effect that 


defendant Jmbaugh Pole Building Ccmpany, Inc. is a New York 


corporation is incorrec Umbaugh's attorney has advised the 


Court that Umbaugh is an Ohio corporation, and that its 


principal office is not in New York, although it is present 


in the City of Middletown, New york, in this Distric:. If 


this is correct, it may well be that complete diversity does 


exist, although it does not so appear from the complaint. 


Under the circumstances of this case, the Court should 


not waive this apparent defect in pleading, but, as indicated, 


will dismiss the pendent counts. If plaintiff desires to 


litigate the matter as a diversity case it must do so in com- 


pliance with Rule 8(a) (1), F.R.Civ.P., tenderin. to defendants 


such fact questions as may affect the issue. 
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Plaintiff, 


! 


HI JOHN A. CHRISTENSEN, et al., 


- against - 


{i Defendants. 


‘ 
’ 


‘ a 
— 


‘ 
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Defendants John W. Waits, John W. Waits, doing}. *. 


. 
* oe 


business as John W. Waits Associates, JWW, Inc., Centurion 


Development Corporation, Centurion of Louisiana, Inc., Mid= 35" 2 4). }.) 
me aa 
America Development, Development Corporation of Mid-America, {>%,;)° 


and Frontier Development Corporation, having moved this court by fi 


by.” im? . 
notice of motion dated March 6, 1975, for an order dismissing. “« 


ee 


; 


the Complaint on the grounds of lack of jurisdiction and improges 'f* 


venue; defendants John A. Christensen and Mavis Christensen 


e 


having moved this Court by notice of motion dated March 6, 1975° 


for an order dismissing Counts 1 and 2 of the Complaint on the 


-) 


grounds that said Counts failed to state a claim upon which 


relief can be granted; defendant Mark S. Haines, having moved‘ 


} 

’ tc. 

this Court by notices of motion dated March 6 and March 26, re 
7) 


+o 
< for an order dismissing the action against him on the grounds of 

j 3 
el 
ca lack of subject matter jurisdiction, lack of personal jurisdic- 
y=, © ‘ ; Se { 
Sa "10m and improper venue and violation of Disciplinary Rule 7-104 | 
fy ' 
ia of the code of Professional Responsibility, or in the alternative 
os ep ) 
=<. disqualifying the firm of Liebman, Eulau, Robinson & Perlman from 


further representing plaintiff herein; defendant>Paniel Quinlan 


Jy ‘oined in the aforesaid motions ang"the Court having 
' 


* 


considered the affidavits submitted in Support of and in 


i Opposition to the aforesaid motions and all exhibits thereto. tng | 


Pleadings filed by the parties, and all the other papers and? oe 


U[piroceesins heretofore had herein, webadey eet tes er 


} It IS ORDERED THAT: 


1. Count I is dismissed as to all defendants for 


failure to state a claim; 


ArVhenuatf dice 


2. Counts II-XXIX, inclusive, are dismisséd,4s to 
Gt all defendants for failure of subject matter jurisdiction, an 
absence of complete diversity of citizenship appearing on the 


face of the complaint; 


of process upon defendants Quinlan and 


Haines’ motion to dismiss the Complaint 
native to disqualify plaintiff's coun- 


is denied; 


been attached and any 
smain in effect pending expira- 


this Order within which 


erded complaint; aud Martapfo, 
- ' 


the bonds shall continue to 
nation of any appeals 


ler of this Court; 


erve an amended 
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# STATE OF NEW YORK ) nae es 
: Ss.: ts > 
COUNTY OF NFW YORK) . 


CAROLYN J. ilu, being duly sworn, deposes and says: 

That deponent is not a party to the acticn, is over 
18 years of age and resides in New York, New York; -that on the 
22nd day of May, 1975, deponent served the within Proposed 
Order upon: : 


ANDERSON, RUSSELL, KILL & OLICK, P.c. 

Attorneys for Defendants John A. 
Christensen and Mavis Christensen | 
630 Fifth Avenue j 
New York, New York 10020 j 


EDWYN SILB™RLING, ESQ. 


Attorney for Defendant Daniel Quinlan i 
20 Par. Avenue i 
New York, New York 10017 i 
GIFFORD, WOODY, CARTER & HAYS, ESOS. ; 
Attorneys for Defendant Umbaugh Pole | 
Bullding Cor ‘, Ine. } 
14 W St: t | 
TK, 
Vi - Stel , t | 
ie R, WOHL, FINKELSTEIN & STEINMANN « 
dant John W. Waits 
’ , RLMA 

ici d torneys for that purpose by 
i proper] iddressed wrapper 

cli care and custody 

iment within the State of 
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UNITED STATES DISYRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
ceils Git a onieaendids cin. dav ieee hin inhale Uittaicaieiniin snip ar bteica an tminaidetieteeanide og x 
W. T. GRANT COMPANY, 
Pla ntiff, 75 Civ. 471 (CLB) 
- sinst- $ 
JOHN A. CHRISTENSEN, et al., NOTICE OF APPEAL 
Defendants. 
a AEROS Sr ER NS OE AED x 


PLEASE TAKE NOTICE that Mark S. Haines, defendant 
herein, hereby appeals to the United States Court of Appeals 
for the Second Circuit f: such parts of the Order of the 
District Court (Charles L. Brieant, J.) entered June 3, 2975 
as denied the motion of Mark S. Haines to disqualif-- coun . r 
plaintiff and continued in effect an Order of Attachment 
against the property of Mark S. Haines located outside of 
the State of New York following dismissal of the complaint 
and vacation of service of process upon him. 

Dated: New York, New York Yours, etc., 
June 25, 1975 
LAYTON and SHERMAN 


TO: CLERK, Attorneys for De‘endant 
United States District Mark S. Kaines 


Court 

United States Courthouse 

Foley Square By 

New York, N.Y. 10007 (ASMember of the ™ bk: 


5U Rockefeller Plaza 
New York, New York 10020 
(212) 586-4300 
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AFFIDAVIT OF SERVICE 


STATE OF NEW YORK ) 


: SS.3: 
COUNTY OF NEW YORK ) 


ASSUNTA M. SPARANO, being duly sworn, deposes and Says: 
That deponent is not a party to the action, is over 
18 years of age and resides in Brooklyn, New York; that on the 
25th day of June, 1975, deponent served the within Notice of 
Appeal upon: 
CLERK, 
United States District Court 
United States Courthouse 
Foley Square 
New York, New York 10007 
pursuant to Rule 3 of the Rules of Appellate Procedure by 
depositing the same enclosed in a postpaid properly addressed 
wrapper in an official uepository under the exclusive care 
and custody of the United Si: es Post Office within the State 


Of New York. 
/ 


lasuinte Hi! a me 
bein A} x CAPA 


ASSUNTA M. SPARANO~ 


Sworn to before me this 


-5tn day of June, 1975. 
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Layton and Sherman, 


USITEN STATES DISTRICT COURT 


SOUTHERN DISTRICT OF NEW YORK 


wn nn == x 
W. T. GRANT COMPANY, : 


Plaintiff, : 
-aqainst- : 


JOHN A. CHRISTENS 


BePoPr- 


NON. CHARLES L. 


BRIEANT, JR. 
° 


APPEARANCES: 
Liebman, Eulau, 

Attorneys for the plaintiff, 
BY: Allan J. 
- 


* 
ESas., 


Attornevs for defendants 


New York, New York 


Robinson & Perlman, Ess 


Kirschner, Esq., of Coun 


LL» 
py. et of . oy ? 
13 Y onert AYtON, Bs ec and 
Prodericr Sherm mn, BS. P of Counse 


David Steinman, Esq. 
Attorney for John Waites. 
wyn Silberling, Esa 


Attorney for 
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THE COURT: Do I have all the naners in this 
matter? 23 

MR. KIRSCHNER: You have our pavers. 

MR. LAYTON: You have our motion napers, vour 
Nonor. I believe there are some answering naners. I don't 
believe there is any need for any reply vaners. I have some 
authority to call to the attention of the Court but T don't 
think there is any need -- 
if COURT: You have some authorities that are 


not in your brief? 


MR. LAYTON: In response to the answering papers, 


THE COURT: Won't you writs those down an 2 Nines 
of paner anc 

MR. LAYTON: Yes, vour Honor. 

THE COURT: You may be heard in support of the 
motion. 

MR. LAYTON: Thank you, your Honor. 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
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W. T. GRANT COMPANY, fo Civ. 472 CCLB) 
PIaINteLreEer, NOTICE OF MOTION 
TO SETTLE RECORD 
-against- : _ON APPEAL a 
JOHN A. CHRISTENSEN, et al., 
Defendants. 
i ah tas eclatnt ine dae di-cas as eocs Sa bbs daa cats ee an i: Eee x 


PLEASE TAFT NOTICE that, upon the annexed affidavit of 
Robert Layton, Esq., sworn to July 21, 1975, and the prior 
proceedings had herein, the undersigned will move this Court 
pursuant to Rule 10 of the Fedeyai Rules ‘f Appellate Procedure 
for an Order directing appellee, W. T. Grant Company, to submit 
the transcript of the interrogation of defendant Mark S. Haines, 
furnished to the District Court and referred to in its Opinion 
dated May 8, 1975, for inclusion as part of the record on appeal 
for the United States Court of Appeals for the Second Circuit, 
on tne 29th day of July, 1975, at 11:00 A.M., in Room 706 of the 
United States Courthouse, Foley Square, New York, New York. 
Dated: New York, New York Yours, ete., 

July 22, 197%. 


LAYTON and SHERMAN 
Attorneys for Defer. ’ant 


TO: LIEBMAN, EULAU, Mark S. Haines 

os INSON & PERLMAN i ee a ae 
Attorneys for Plaintiff \s ~~ f re WK wy ee : 
32 East 57th Street a... * \ ( J 
New York, N.Y. 10022 (A Member of the Firm) 


50 Rockefeller Plaza 
New YORK... Ns. 2s 10020 
(212) 586-4300 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


W. T. GRANT COMPANY, 


Plaintif£et, t Civ. 472 (CEB) 
-against- : 
AFFIDAVIT 
JOHN A. CHRISTENSEN, et phe 


Defendants. 


STATE OF NEW YORK ) 


COUNTY OF NEW YORK ) 


ROBERT LAYTON. being duly sworn, deposes and says: 


ke [IT am a member of the Bar of this Court and the 


firm of I ton and Sherman, attoineys for defendant Mark S. Haines. 


Mr. Haines has noticed an appeal to the United States Court of 


Appeals for the Second Circuit from certain portions of the 
Order of the Honorable Charles L. Brieant, Jr., dated 


June 3, 1975. 


N 


° In commencing to prepare the record of appeal 
therein, I have learned that the transcript of the recorded 
interrogation of January 31, 1975, which forms the ubstance 
of the appeal from the denial of our motion to disqualify counsel 


for plaintiff is not contained in the District Court files of 
i 


cP On July 15, 1975, a pr ~argument conference was 
aT 1 ’ , 4 =~ . 
held before Nathaniel Fensterst ocK, Esq., staff counsel to the 


United States Court of Appeals. On that occasion, I requested 
counsel for W. T. Grant Company to furnish us with a copy of 

the transcript in question for inclusion in the record on appeal. 
Mr. Fensterstock indicated that he would like that request com- 
plied with by July 18, 1975 or to receive a written explanation 


for the refusal to comply with that request. 


4. The request was not complied with and we are in 
receipt today of a copy of a letter to Mr. Fensterstock dated 
July 15, 1975 with certain enclosures, ail of which are annexed 


hereto as Exhibit "A". 


5. The thrust of the refusal is that the transcription 
was submitted to the court allegedly in camera and that since the 
District Court made no direction that the transcript be made 
available to counsel for Mr. Haines, and that the Cou:t of Appeals 
has not ye. made such direction, counsel for W. T. Grant Company 


respectfully decline to make said copy available for inclusion 


in the record on appeal. 


6. For the above reasons, counsel for Mr. Haines 
have no choice but to seek a direction from the Honorable District 
Court for production of the transcript in question. Rule 10(e) 
of the Federal Rules of Appellate Procedure makes plain that the 
record shall truly disclose what occurred in the District Court 
and that anything material to either party shovld not be omitted 
from the record. Here, the most material information available -- 
a transcript of the actual interrogation of Mr. Haines -- was 
submitted to the District Court and indeed the District Court 


quoted a portion of that transcription in its M2moraadum Decision 


. 


¥ 
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: 


(page 20) dated May 8, 1975. It is of the essence of the appeal 
herein that all of the materials before the District Court be 
before the Court of Appeals and no reason appears why such 


materials be treated in a non-public manner. 


+A dog 


~ ROBERT LAYTON 
Sworn to before me this 


21st day of July, 1975. 


bi Bt PY =F} 
Notary Public 


ASSUNTA M, SPARANO 
ry Public, State of New York 
6 Reg 24-3777778 

, Valified in Kings County 
salon Expires March 30, 1977" 
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JuLia PERLMAN 
ALLAN SG KIRSCHNER 
STANLEY S LEFFLER 
JOEL  RUDELL 
LAwWPENCE M. ROSENSTOCK« 
Le ARO OORAN 
ROBERT KRUGER 


JEFFREY) KLEIN 
5S » £ISNER 


5” CARNEY,UR 
COUNSEL 


Robert Layton, Esq. 
Layton & Sherman 


30 Rockefeller Plaza 
New York, New York 10020 


Re: 


Dear Mr. Layton: 

Enclosed herewith please 
addressed to Nathaniel Fe 
closures therewith 


c 
2 


the interview of defendan 


of January 31, 1975 had b 


in camera exhibit. 


Accordingly, our position 
Mr. Fensterstock. 


I apologize for any confusion caused 


the aforesaid letter 
at the time of the pre-argument confere 
entitled matter, I was not 


een 


fnte a ae ie Ve AA Mie 1 yp 
re MALIN 
32 EAST S7™ STREET 
NEW YORK.N Y. 10022 
712 FL OORAUO 5-S$522 
C4BLE ACOHFSS 
“STATUTE NEW TORA 
July 15, 2975 


W. T. Grant v. Christensen, et al. 
index No- 75 Civ. 471 


find my letter of this date 
nsterstock, Esq. and the en- 
indicates, 
nce in the above- 
aware that the transcript of 

t Haines' recorded conversation 
Submitted to the Court as an 


remains 


as stated in my letter to 


by my oversight of this 


matter, 

Very truly yours, 

—— Ps ns a" 
cote of KY esa. 
Ted M. Rosen 
For LIEBMAN, EULAU, ROBINSON & PERLMAN 

TMR: ft 
Enc. 
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LiZBMAN, EULAU, RO3INSON & PERLMAN 
32 EAST 5S7TH STREET 
NEW YORK, N. Y. 10022 


July 15, 1975 


Nathaniel Fensterstock, Esq. 
Staff Counsel 
U.S. Court of ’>oeals 
Second Circnit 
U.S. Court iouse 
Foley Sguare 
lew York, New York 19993 
Hee fe. Po. Grant Company vs. 
Jonn Christensen, at al. 
Insex Mo. 75 Civ. 477 


Joon relurniasy to ne QOfELes this arternoon after the nre- 
APGWAINE conZerease of this date in the ahove-entitled 

macter, I reviewed th» relevant files to ascertain the 
cirewunstances regaraing whataer the transerint of defendant 
Haines recorded conversation of January. 31, 1975, had been 
Wade available to tha FOuUrt anc other counsel in this litiga- 


tion. As is evident =rom Daragraph 5 of the affidavit of 
Allan J. Kirschner, swor: to the 9ta day of April, 1973, 
subuitted in Oppositicn to defendant (appellant) Haines' 
motion to Gisuiss this action or cisqualify plaintifeé'’s 
couasel (a copy of said Parayraph is enclose: herewith), 
the transcript had been submitted to the court for 2&8 in 
canera review. ‘That the transcript had been sO submitted 
is further confirmed bY Page 25 cf the nemorandun decision 
of May &, 1975 by the tion. Charlies L. Brieant, Jr. wherein 
the transeript is referresg to a3 an "in camera" exhibit. 
(A copy of said page is enclosed herewith.) 


Although I was fully familiar with tho Papers and proceedings 
in regard to the present aopeal, I inadvertently overlooked 
taat these transcripts had been suotitted to the District 
Couct for its in canera review and I accordingly did not 
relave tais face et the conference earlier today. J apologize 


. 


-5ej-= 


LIEBMAN, EULAU, ROBINSON & PERLMAN 


32 EAST 57TH STREET 
NEW YORK, N. Y. 10022 
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direction with respect to those transcripts. The original 


tape cassette recordings of those interviews are locked in 


Our vault in our bank and can also be made available to the 
Court should it so desire. The tapes were transcribed by i 
Management Safeguards, Inc. Since I am not an expert in : 


tape recordings I did not even play back any tape at any time. 
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BY HAND 


April 10, 1975 


Honorable Charles L. Brieant, Jr. 
United States District Jucge 
United States District Court 
Foley Stuare 

New York, New Yor 


Re: Grent v. Christensen, et al. 
75 Civ. 471 


a 


Honorable Sir: 
In accordance with paragraph 5 of ny arficavit 
sworn to April 9, 1975 in opposition to defendant Haines! 
sotion which is returnable before you on April i4, 1975, 
enclosed are covies of the transcript of the conversations 
that I had with Haines on January 31, 1975. Copies or 
this statement have not been furnished to oovosing counsel 
and we will, of course, adhere to whatever direction Your 
Honor makes with respect thereto. 


Resvectfully yours, 


Allan J. Kirschner 
for LIESMAN, EULAU, ROBIDISCN & PRERALMAN 


ORE 
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STATE OF NEW YORK ) 


COUNTY OF NEW YORK ) 


ASSUNTA M. SPARANO, being duly sworn, deposes and says: 
That deponent is not a party to the action, is over 
18 years of age and resides in Brooklyn, New York; that on the 
2lst day of July, 1975, deponent served the within Notice of 
Motion to Settle Record on Appeal and Affidavit of Robert 
Layton, Esq. upon: 
LIEBMAN, EULAU, ROBINSON s§ PERLMAN 
Attorneys for Plaintiff 
32 East 57th Street 
New York, New York 10022 
the address designated by said attorneys for that purpose by 
depositing same enclosed in a postpaid properly addressed wrapper, 
in an official depository under the exclusive care and custody of 
the United States Post Office Department within the State of 
New York. 


¢ yi A . F 2) y 
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ASSUNTA M. SPARANO 
Sworn to before me this 


22nd day of July, 1975. 
ye | \ / 
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Notary /Public 
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UNITED STATES DISTRICT couRT 
SOUTHERN DISTRICT OF NEW YORK 


Pp cle de pe Aaah Ss ak St - | 
W. T, GRANT COMPANY, : | 
Plaintiff, 75 Civ. 471 (CLB) | 
-against- : AFFIDAVIT ) 
JOHN A. CHRISTENSEN, et al., ; 
Defendants, 

ape: Ure ent 6 ae Rae he ihe 


STATE OF NEW YORK i+) 
COUNTY OF NEW YORK) 


TED M. ROSEN. being duly sworn, deposes and says: 
2 I am a member of the Bar of this Court and am 
associated with Liebman, Eulau, Robinson & Perlman, attorneys 

for plaiitiff-appellee, W. T. Grant Company ("Grant"), 1 

submit this affidavit in Opposition to defendant -appellant 

Mark S. Haines' ("Haines") motion for an order directing ! 
Grant to submit the transcript of Haines’ conversations with an ! 
attorney of this firm on January 31, 1975 ("the transcript") 


for inclusion as part of the record on appeal for the U.S, 


Court of Appeals for the Second Circuit. 


r 


An Grai.’ cpposes the present motion om the grounds 


that (a) said motion is in reality an attempt at discovery, which’ 


is premature and (b) this Court did not @rant such relief in its ' 


decision and reargument is now untimely. Additionally, Grant } 
AM mAcAc tha nrncan+ annlicatian henanes t+ ie wnnerreaccaorv + ' 
MVyM-Vveorw Vesey vMeVwwwssv ed at ieee tad ee nn ~~ ~~ — ee Ne we ee ee or ere *) ~~ 


accomplish its stated objective: to insure that all materials 
that were before the District Court be before the Court of 


Appeals, 


ay The objective sought by Ha.nes counsel - to have' 
before the Court of Appeals all materials tha. were before 
the District Court - may be readily achieved without disclosure 
of the transcript to Haines, by the transcript remaining as an 
in camera exhibit. The Court of Appeals would then be able to 
review the transcript and have before it all materials that 


were before District Court, 


} 


ty Haines attempt to obtain a copy of the canscript 
by means of this motion is as indicated, Supra, in paragraph 2 
improper as an attempt at discovery; and also is improper as an 
attempt to reargue the decision of this Court dated May 8, 1975 
which did not direct the production of che transcript to Haines. 
As such, the present motion is untimely under Rule 9(m) of the 


Rules of this Court. 


5. By means of several orders, this Cou “, per the 
Honorable Charles L, Brieant Jr., District Judge, has stayed 
plaintiff from pursuing discovery of various defendants in this 


litigation including defendant Haines. At a hearing held’ before 


~ Jog ~ 


+ sole aa wh eh A te taal, 6 ee ; iw ee : 


Judge Brieant on June 23 1975, Judge Brieant continued the ' 
stay of discovery against Haines, pending the present appeal, 
As a result, Grant has not yet taken the examination before 
trial of defendant Haines although Grant tried to obtain an 


order permitting the taking of discovery prior to the expiration 


of thirty (30) days from the commencement of this action. 


6. As the accompanying memorandum of law shows, 
whether or not Haines may ultimately inspect the transcript, 
Grant has the right to examine Haines under oath before allowing 


Haines to examine said transcript. 


Haines' counsel's disclosure in his moving papers of discussion3 
held during the pre-argument conference of July 15, 1975 is 
highly improper. As Haines! counsel is aware, such pre-argument 
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entitled "Civil Appeals Management Plan” annexed hereto as 
|) Exhibit A). I submit that counsel could have stated the issue 
involved in this motion, without disclosing, as he has, the 


} contents of the pre-argument conference and without violating 


his agreement to keep said discussion confidential. 


3. For the foregoing reasons, I respectfully request 


that the motion by Haines be denied in all respects, 


Sworn to before,me this fork 
20th day of July, 1975 
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<. GRANT COMPANY, 


| Plaintiff, 
-eazainst- 
? 
i JOHN A, CHRISTENSEN, MAVIS CHRISTENSEN, 
|; MARK S. HAINES, DANIEL QUINLAN, JOHN w, * 15 Civ. 471 (cLB) 
| WAITS, JOHN W. "WAITS, doing business as 
| JOHN W. WAITS ASSOCIATES, JWil, INC. : 
He ENTURLON OE ELOPMENT CORPORATION, ORDER 
! CENTURTON OF LOUISIANA, INC. : re 
| MID-AMERICA DEVELOPMENT, DEVELOPMEyT 
| CORPORATION OF MID-AMERICA, INC. 
i UMBAUGH POLE BUILDING COMPANY, Iitc. . 
!also Known as UMBAUGH CO. FRONTIER 
DEVELOPMENT CORPORATION, JOHN DOES 


ee 


i I. THROUGH X, the names being fictitious, : 
the true nanes of said defend jants being 
unknown to plaintiff at the present : 
f time, 


1) Upon reading and filing the affidavit of Lawrence M. 

if 

| Rosenstock, Swoin to the lith day of February, 1975 and upon 

| 
{; exhibits annexed thereto and upon all the prior papers and pro~- 


! ceedings heretofore had in this action and for good cause shown, 


at is, on motion of Liebman, Eulau, Robinson @ Perlman, attorneys 


1; 
Yor plaintiff w. T. GRANT COMPANY, 
i ORDERED that: 


1) Defendant Jouy A. CHRISTENSEN be required to appear 


i for oral deposition at the offices of Liebman, Eulau, Robinson & 
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Feriman, 32 Hast §7th Street, Mew York, few York on the 25th day 


———- — — eae: sae 


, 


/ 
i 
| of February, 1975 at LO:30 o'clock A.M. 


2) Defendant MAVIS CHRISTENSEH ba required tg appear 


for oral deposition at the offices of Liebman, Eulau 


Feoruary ll, 1975 


POOR, tm wee wowiee 
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PP Oe temo eens tes eee 
‘i 


4 
Z | Perlman, 32 East 57th Street, New York, New York on the 25th day 
t i / or February, 1975 at 10:30 o'clock A.M. | 
3) Defendant MARK §. HAINES be recuired to appear for 
is ‘oral deposition eat the offices of Liebman, Eulau, Robinson & 
f Perlman, 32 East 57th Street, New York, New York on the 27th Gay 
id ; of February, 1975 at 10:30 o'clock A.M, 
i ; 4) Defendant DANIEL QUINLAN be reaguired to eerie for 
f Oral deposition at the offices of Liebman, Eulau, Robinson & | 
5 ; Perlman, 32 East 57th Street, New York, New York on the 28th day | 
of February, 1975 at 10:30 o'clock A.M. 
i 5) Defendant UMBAUGH PotZ BUILDING COMPANY, TiiC., also | 
F | known @2S UMBAUGH CO., de required to eppear for oral deposition H 
| ‘at the offices of Liebman, Fulau, Rovinson & Perlman, 32 Rast 
‘ i 57th Street, New York, Now York on the 3rd day of March, 1975 at 
g | 2030-6 tekeck A.M, | 
: [ 6) Defendant JOHN W. WAITS be required to appear for 
i] | Oral deposition at the offices of Liebman, Eulau, Robinson & 
Perlman, 32 East 57th Street, New York, New York On the 4th day of | 
E | March, 1975 at 10:30 o'clock A.M, | 
B | ; Dated: New York, New York 
i 
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a “YF ONL: SLALES DISTRICT COURT 
'§ SOUT: ii EIGER! 'CT OF NEW YORK 
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W. T. GRayr COMPANY 


l5xIintiefe 
Pla Lntiff, 


) 
ae A. CHRISTEN SN, MAVIS CHRIS SEN, 75 Civ. 71 (CLE) 
j; MARK we ora DANIEL QUINLAN, JO he : 
i WATT S, JOHN WAITS doing business as j 
i JOHN W. WATT s “ASSOCIATES S, Jw, INC., : AFFIDAVIT 
| CENTURION DEVELOPMENT CORPORATION, ee 
: CENTURION OF LOUISIANA, INC. : 
. MID-AMERICA DEVELOPMENT, DEV EVELOPMENT 
| CORPORATTON OF MID-: MERICA , IlC., : 
‘ UMBAUGH POLE BUILDING COMPANY e INC. 
coe known as UMBAUGH CO., FRONTIER’ : 
DEVELOPMENT CORPORATION , JOHN DOES 
'T THROUGH X, the names being fictitious, : 
, the true names of said defendants being 
jUncnown to plaintiff at the present : 
tine, 
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5 Defendants, 
i |: STATE OF NEY YORK 
‘ 


i 
| co COUNTY OF NEW yorK 


LAWRENCE M, ROSENSTOCK, being duly sworn, deposes and 
, Says: 

1) Iaman attorney associated with the firm of 
Liebman, Eulau, Robinson & Perlman, attorneys for the Plaintire 
f! 

! 

H 

|: after recited. 
i 
{ 
{ 


i 

| 

| 

{ 

ft 
|W. T. GRANT COMPANY, and am fully familiar with the facts herein- ; 
| 

2) I submit this affidavit in Support of plaint iff's i 
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application pursuant to Rule 30(2) of the Federal Rules of Civil 


i Procedure to obtain leave of court which may be &ranted without 


' 


o 


notice: to take the depositions of defendants JOHN A. CHRIST: SEY 
f ("Christensen"), MAVIS CHRISTENSEN ("M. Christensen"), MARK s. 

| HAINES ("Haines"), DANIEL QUINLAN ("Quinlan"), UMBAUGH POLE 
BUILDING COMPANY, INC., also known as UMBAUGH CO. ("Unbaugh"”) ana 
; JOHN W. WAITS ("Waits"), prior to the expiration of 30 days after 
the service of the Summons and Comolaint in this action, and at 

, the times and Places referred to in the proposed Order submitted 
‘on this application. 

3) This is an action for fraud, deceit, conflict o? 
‘interest, conversion, conspiracy, and violation of anti-trust lays 
lof the United States based upon the payment and receipt of various 
= ckbacks of several hundred thousand dollars with respect to 
|, leases negotiated and entered into on behalf of the plaintiff. 
|' Specifically, the Complaint alleges that Weits and various corpor- 
i 

‘ations he dominated and controlled paid verious types or kickbac cks 
and commissions to high officials of plaintiff's Real Estate De- 


partment for the purpose of entering into and obtaining leases 


F 

| With plaintiff. The making and receipt of payments have been 

i; documented by various checks and statements of witnesses and by 
j 


; admissions made by the individual defendants themselves, who con- 


| ceded that they received various monies and sifts from Waits for 
| the purpose of influencing their conduct on behalf of plaintiff. 
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! re2son of the fraud perpetrated by these defendants, it is essen- 


tial that these depositions be held &S SOON as possible. 
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sittnes a special. or general appearance in this action as of Feb-— 
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: ruary 7, 1975. Additionally, defendant Weits is in the process of 
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ij being served end he ha had counsel communicate with plaintiffrs 

i 


:attorneys on his behalf. Consequently, all these defendants are. 
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UNITZD STATES DISTRICT COURT 
OJUTASRN DISTRICT OF YORK 
- —- = - _- = - =- - = ~ - _- = - - - ~_ = - X 
W. T. GRANT COMPANY, : 
Plaintiff, : 
~against- : 
JOHN A. CHRISTENSEN, MAVIS CHRISTENSEN, : 
MARK S. HAINES, DANIEL QUINLAN, JOHN WwW. 
; WAITS, JOHN W. WAITS, doing business as : 75 Civ. 471 (CLB) 
JOANN W. WAITS ASSOCIATES, JW, INC., 
' ENTURION DEVELOPMENT CORPORAT rIoN, $ 
' CENTURION OF LOUISIANA, INC. 
H MID-AMERICA DEVEL OPMENT, DEVELOPMENT $ 
CORPORATION OF MID-AMERICA, INC., 
UMBAUGH POLE BUILDING COMPANY, INC., : 
also Known as UMBAUGH CO., FRONTIER 
DEVELOPMENT CORPORATION, JOHN DOES : 
; I THROUGH X, the names being Tictitious, 
j the true names of said defendants being : 
j unknown to plaintiff at the present 
Defendants.: . 


STATE OF NEW YORK 


COUNTY OF NEW YORK 
ALLAN J, KIRSCHNER, being duly sworn, deposes and says: 


lL. I ama member of Liebman, Eulau, Robinson & 
Perlman, attorneys for plaintiff in this action and submit 
this affidavit in opposition to the orders to show cause of 
(1) John A. Christensen ("Christensen") and Mavis Christensen, 
("M. Christensen") (hereinafter sometimes referrea to jointly 
f ae ns ers dey 1s A / age eay ! et 

} €@S the “Cnristensens") and (2) Mark S. Haines ("Haines") for 

protective orders, either staying or vacating plaintiff's 
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their answer 
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torney's affidavit Submitted in 
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>. whether or not an adjournment of the deposition 


in det the history of this 
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a pending action in the United States District 
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and M. Christensen's deposition and are apparentl 
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in an attempt to cloud the fact that Chris 
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plaintiff's 
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or guesctlon the proo Ccy Of service vecn Cnristensen or iM. 
Cnristensen, They are, cocrefore, fully represented OY counsel 
2na in fact nave had ample Opportunity to consult with ecounsel 
Since an answer hes already been submittes on their benalr. 


is absolutely no sussestion whatsoever in Christensens' attor- 


Opportunity. 


{ 5. Furthermore, under Rule 30 of the Federal Rules 
of Civil Practice, plaintirr may freely take a defendant's 

j 

deposition after the expiration of thirty days after service i 

i ; 
of the summons and complaint. Since Christensen wus admittedly 


} served in this action on January 31, 1975 and M. Christensen 


voluntarily avpeared in this action on February 3 LOPS. Et 
Vv va! > > 


r 2 - V7, - . 5 ae 7’ 
March 3, 1975 and Mareh 0, 1975 resp2ctivoly without lezve of 


2 ~dte- 


a 


Sworn te 


+ 7 4 . _ 
T so r ’ nr , . o,, - “~ 

0 udice rticul sj e they hay ceen fully a 

+ rc A= oa + M Cw, , &~ + 
rec ted t insél as o uery 3, 1975 il submitted thei 

res of Fi uary 13, 375- 
‘SG “na Cy ctan ' we 5 aflfig t ¢ the vorescent 
U. A4fic UNLLovells iso sevsViills Asai eoCavl on ne oreceanv 
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to property owned by the Christensens whicn are located in 


ic 4a 


Connecticut. Tne fact that tne Christensens have now moved 


ever, can have no bearing with respect to the propriety of 
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plaintiff taking the Christensens' denositions in the N 
York action. Indeed, as noted above, the Christensens have 


not challenged the legitimacy of the New York action and no 


objection/the court's jurisdiction has been raised in the 


7. The court should also be advised that the 
Connecticut action was instituted because plaintiff ascertained 
that the Christensens were attempting to secrete their assets 


in Connecticut even though they made a representation to this 
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sanctioned by Rule 39 (a) of the Federal Rules of Civil 


Procedure. 


10. ‘The order of show cause and exhibits annexed to the 
Rosenstock affidavit in Support of this order conclusively 
demonstrated that the Christensens received numerous kickbacks 
; bribes and commissions from real estate developers and have 
perpetrated major frauds upon plaintiff who was Christensen's 
employer. Consequently, it is essential for plaintiff, as 
soon as it is able, to take the Christensens! depositions to 


ascertain the extent of such fraud and to prevent it from 


being further damaged and defrauded as a result of other 


wrongful acts committed by the Christensens which have not 
yet been uncovered. Since,as demonstrated 2bdove, the 
Christensens will not be prejudiced in any way by the taking 
of such depositions, there is no need for a protective order 


and the Christensens' application should be denied in ali 


respects. 


APPLICATION OF HAINES FOR A 
STAY OF HIS DEPOSITION AND 
A PROTECTIVE ORDiR. 
A_PROTECTIVE ORDER. | 


Jl. Haines' application, as the Christensens, also 
attempts to divert the court from the fact that Haines will 


not be prejudiced in any manner by tue taking of his deposition. 
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iC Claim is r 
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Opportunity to examine the 
legal representation 
S explained 
Support of the order 
Granting plaintiff the right a Haines' and the Christensen 
depositions, it is imperative that plaintirr depose these de- 
to ascertain the extent 
rther damaged, 


protective order. 


engaged ina 


» and that for this reason Haines 
@ protective order. This is a complete non- 


eguitor. Even assuming arguendo, this assertion was 


correct (which it most certainly is not), this would not in 


any sense justify the granting of a protective order with 
respect to the taking of Haines! deposition. Obviously, 
the publicity this case receives cannot in any sense prejudice 


Haines' rights : a devosition. 


i3- Furthermo » Haines' assertion that a wholesa 
"P2SS Campaign is being waged by DIQAintiff or Plaintiff's 
counsel is totally false, The complaint in this action is 
iatcer of public record end since vlaintir: iS a large public} 
wnhed company and tre fraud perpetrated by H 


S involved in this action would be 


roneous ar.d represents a SCandgalous 


$ \ir 3 ~ . - ; od } =< a 
accusation by Haine itcorney to diver the court from vne 
fact that Haines! aprdlication is Without merit 


- This firm 


» does not and woyld not advertise, Indeed, the 


-©S referred to in Haines! attorney's affidavit 


AZ this action did not even mention the name of 


AS s Furthermore, COrcrery to Haines! attorney's 
- 3 v 
accusation, Herbert Robinson c this firm did not arrange 
for himself + interviewsd by thea Vo 


York Times, but 
ne Times to Srant an in 


Subject of comaercial bribery because of the substantial 


. 


Proportion, it is Quite 


terview on the general 


coverage which the instant case received in the media. Indeed, 
@as the article relating to Mr. Robinson's interview indicates 


wu 9 


plaintiff's name was not even mentioned exc 


ept ina passing 
reference and none of the defendants! names were mentioiused, 
Thus, there is absolutely no basis to Haines' attorneys claim 
that plaintiff's counsel is conducting a press Campaign against 
Haines or are prejudicing his rignts. 

16. Furthermore, Herbert Robinson is a nationally 
known expert in the field of commercial bribery and has fre- 
quently lectured on the subject before lawyers, bankers and 
real estate associations throughout the country.* It is 


therefore quite natural that the New York Times would be 
interested in interviewing Mr, 
al bribery and the rola it plays in the econony. 

17. There is absolutely no basis to Support plaintiff's 
request that some type of injunction be issued with respect to 
the issuance of press releases and the holding of press con- 


ferences. There has been no showing of impropriety on the part 


of plaintiff or Plaintiff's counsel. [t 1s unquestioned that 


tee, 


*Mr. Robinson is presently out of the country and accordingly 
is unable to submit his own affidavit to refute the unsubdstan-~ 
tiated charges raised in Haines' attorneys affidavit. However, 
if the court deems it necessary, Mr. Robinson will submit his 


own affidavit upon his return to the country at the beginning 
of next week. 


9 


Robinson with respect to commerci- |; 


all the facts that have been reporte2 in the papers have b2en 


7.) 


@ matter of public record and that such focts are ava’ lable to 


any reporter who cares to requisition the file in this matter 
and to report the factscontained in the papers in that file. 
18. Haines? attorney also suggests that questions 


possibly exist as to the propricty of the court's jurisdiction 


and of the manner in which Haines was served, However, no claim 


is raised in the present motion attacking the court's jurisdiction. 


Indeed, since Haines himself has not even submitted an affidavit 7 
on the present application, Haines! attorneys reference to 
possibly defects in the court's jurisdiction which may be raised 
at a later tine, constitute, at most, hearsay conclusions made 
without any Supporting facts and can have no possible bearing 
on the provriety of the taking of Haines deposition, 

19. Furthermore, I myself personally served the Summons 
and complaint upon Haines at plaintiff's office. Thus, there can. 
be no doubt that jurisdiction was Property obtained over Haines 
Since Haines was employed by plaintiff and maintained an office 
at plaintiff's place of business in New York City where he was 
served. Accordingly, Haines! attorneys'susgestion that Haines 
might at a later time Claim that he was improperly served is 


completely without val dity. 
10 
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20. Haines? attorn2y also alleges that he believes certain 
vatemonts and admissions were obtained from Haines improperly; 
that tave record ings were taken of his Statements and that he 
Was subjected to polygra 29h tests where additional admissions 


Were cdtained,. nificantly, however, no affidavit is submitted 


7] 


si 
by Haines himsel? pecifying any facts upon which Haines? 
attorneys hearsay assertions are based, 
| ' 


el. The fact is that the statements and admissions obtained 


' from Haines were perfectly prover. These statements were requested 
by representatives of plaintif?, Haines! employer, to ascertain 
her there was any basis to the charges being made against 
Haines and to discover the extent of aines' fraudulent conduct. 
Certainly Haines would not suggest that his own employer is not 
entitled to question him with respect to such activity and to 
determine whether or not fraudulent acts were committed by 

| Haines and the extent of such acts. 

22. Furthermore, all of Heines' statements were made 

' Voluntarily and he was informed prior to his interview that 
notes would be taken of his Statements and that his conversation 
with plaintiff and plaintiff's counsel was being tape recorded. 
Instead of objecting to the procedure Haines express relie? 

that he could discuss the matter openly and voluntarily submitted, 


to a lie detector test. i 


11 —32- : 


Sworn te 


| 


these Cir 


offs wit 


Plaintiff's behalf, 


entire action 
that Crimin 


again nst Haines, 


>] my 
ec je ine 


"SS Statements cannot in an 


deposition. 


2S not even Sought as yet 
ments and admis SSions, ©, @S demon- 
Strated in Diaintifr's emoreandum of law Submitted with this 


affidavit, &dnissions made by Haines under these Circumst:. +e> 
are perfectly Proper, This 


4s a civil action riot involving any 


Oo principle of la 


Government agencies and there is 4 ww in any 
sense Precluding the use of such admissions when made under 


- This is Particularly SO in view of the 


nts of kickbacks and peay~ 
h respect to leases he nesotiated 
Pp ) 


a 


and approved on 


oh. Finally, Haines: - 


S6°StS that this 
Should be Stayed because there is a Possibility 
al activities Might at som2 furture time be initiated 
i As demonstrated in lida accompanying 
randur 5: law, this request is to aliy unfounded and witno 


ut 
Srit. The -C°.FtsS have long recognized that the fact that 
Criminal attions might <t Some future time be instituted 2Zainst 


party will not in any sense Preclude or Stay the com mencement 


529 — 


an 


he ct 


of @ civil action to obtain monetary relief for the various 
wrongs committed by the defendant. This is particularly true 
in the present case since it is imperative that plaintirr 
fully examine Haines to ascertain the extent of his fraud and 
the extent to which plairtif? was fraudulently induced to enter 
into the various leases negotiate: by Haines on plaintiff's 
behalf, 
25. It is thus apparent that the various arguments raised 
by Haines cannot in =: sense warrant the adjournnent or stuying 
'' Of his deposition. Haines has been represent: by  cunsel 
for several weeks now and hes had ample oppor sw.ity to prepare 
:, himself for his deposition. Consequently, Haines request for 2 
° 
protective order should be denied in all respects. m" 
WHEREFORE, it is respectfully reavested that the Christensens' 


and Haines! application be denied in all respects. 


1 4 


' Sworn to before me this ! 
24th day of February, 1975. 
lS JEFFREY |. KLEIN 


NOTARY P'sLIC, STATE OF NEW YORK | 
No. 41-2141 160 
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UNITED osYATES DIS phon agts COURT 
SOUTHERN DISTRICT OF NEW YORK 


W. T. GKANT COMPANY, 
Plaintiff, 
-against- 


JOHN A. CHRISTENSEN, MAVIS CHRISTENSEN, 
MARK S. HAINES, DANIEL QUINLAN, JOHN W. 
WAITS, JOHN W. WAITS, doing business as 
JOHN W. WAITS ASSOCIATES, Jww, Luce, 
CENTURION DEVELOPMENT CORPORATION, 
CENTURION OF LOUISIANA, INC., MID-AMERICA 


‘ DEVELOPMENT, DEVELOPMENT CORPORATION OF 


MID-AMERICA, INC., UMBAUGH POLE BUILDING 
COMPANY, INC., aiso known as UMBAUGH So Se 


_ FRUNTIER DEVELOPMENT CORPORATION, JOHN 


DOES I THROUGH X, the names being ficti- 
tious, the true names of said defendants 
being unknown to plaintiff at the pre- 
sent time, "1 


Defendants. 


75 Civ. 471 -— CLB 


ANSWER 


Defendants JOHN A. CHRISTENSEN and MAVIS CHRISTENSEN, 


by their attorneys, Anderson Russell Kill & Olick, P.¢., answer 


plaintiff's Complaint as follows: 


’ 


1. Admit the allegations contained in paragraphs 3, 


a, £9 ar 2 25. 


2. Deny knowledge or information sufficient to form 


a ‘lief as to the truth of the allegations contained in para- 


grapne S, 75 8s 9, 26,..4), 22, 23, 24, 25; 


Exhibit A 


Sworn to Peltore me, thus way 


thy a 


26, 28 and és. 


ee TT ad 


Se 
3.  beny each and every allegation contained in pura— : 

graphs 18, 20, 21, £2, 23, 27, eee SQ5 S25. 325. 28x 34, 35, 36, 

37, 38, 39, 40, 41, 42, 43, 44, 46, 47, 49, 50, 51, 33, 54, 55S, 

56, 57, 58, 59, 60, 61, 62, 63, 64, 65, 66, 67, 69, 70, 77, 78, 

79, 80, 81, 82, 83, 84, 85, 86, 89, 96, 91, 95, 96, 97, 98, 99, 100, : 

101, 102, 103, 104, 105, 106, 107, 108, 109, illo, SEE» 222, 223; 

114, 115, 116 and 117. 


4. Deny the allegations contained in paragraph 1 of 


the Complaint except admit that Plaintiff purports to bring this 


action pursuant to the statutes referred to in said paragraph. 


5. Deny the allegations contained in paragraph 2 of 


the Complaint except admit that defendant JOHN A. CHRISTENSEN 


had an office within the Southern District of New York. 


6. Deny the allegations containea in paragraph 5 of 


the Complaint except admit that defendant MAVIS CHRISTENSEN is 


a resident of the State of Connecticut. 


7. Deny knowledge or information sufficient to form 


a belief as to the truth of the allegations contained in para- 


graph 24 of the Complaint except admit that for a time defendant 


JON A. CHRIS 7ENSEN was Real Estate Vice President of plaintiff. 


8. With respect to the allegations contained in para- 


graphs 45, 48 and 52 of the Complaint, defendants JOHN A. 


CHRISTENSEN and MAVIS CHRISTENSEN repeat, reallege and make a 


hereof as if more fully set forth herein at length all the 


corresponding allegations contained in paragraph 3 of this 


. 
FSR es% a a 
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I 


aq 
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y. P2tendant MAVvVIS MALS VeN SEN denies each and every 


allegation contained in paragraphs 92, 93 and 94 of the Complaint.: 


10. With respect to the allegations contained in para- 


graph 16 of the Complaint, no allegations concerning defendants 


JOHN A. CHRISTENSEN or MAVIS CHRISTENSEN (or any other defendants) 


are contained therein and no issue is raised therein. 
ll. With respect to the allegations contained in para- 
graphs 71, 72, 73, 74, 75, 76, 87 and 88 of the Complaint, they 


are n: addressed to either Cefendant JOHN A. CHRISTENSEN or 


MAVIS CHRISTENSEN and, therefore, no issue with respect tio said 
‘; Gefendants is raised thereby. However, defendant JOHN A. 


i CHRISTENSEN denies ever having an employment contract with 


plaintiff and defendants JOHN A. CHRISTENSEN and MAVIS CHRISTENSEN 


deny knowledge or information sufficient to form a belief as to 
;} the truth of the remaining allegations thereof. 


i 12. With respect to the allegations contained in para- 
i! 


; 
i graphs 92, 93 and 94 of the Complaint, they are not addressed to 
| defendant JOHN A. CHRISTENSEN and, therefore, no issue with re- 
ji 
{! spect to said defendant is raised thereby. However, defendant 
' JOHN A. CHRISTENSEN denies the allegations contained in para- 
graphs 92, 93 and 94 of the Complaint. 
AS AND FOR A FIRST 
APPIRMATIVE DEFENSE 
13. The Complaint fails to state a claim upon which 


relief can be granted. 


3- ~ J43 


‘ 
j 
{ 
| 
} 


| 
| 


‘ 


14. Plaintiff cannot maintain any claims for injunctive 


relief because it has an adequate remedy at 


*S AND FOR A THIRD 
AFFIRMATIVE DEFENSE 


15. This action is barred by the applicable statu 


of limitations. 


WHEREFORE, defendants JOHN A. CHRISTENSEN and MAVIS 


CHRISTENSEN respectfully request judgment dismissing the Complaint 


' 
together with the costs and disbursements of this action, and such 


other and further relief as the Court deems just and proper. 


New York, New York 

February 13, 1975 a 

ANDERSON RUSSE KILL & OLICK, P.C. 
i / 4 
\\ 


By: Wiles \ 


A’Member of'the Firm 
(Attorneys for \defendants 
\ JOHN A. CHRISTENSEN and 
WIAVIS CHRISTENSEN 

630 Fifth Avenue 

New York, New York 10020 

(212) 397-9700 
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Civil Action No.’2,C2¥+, 471 - CLB 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


W. T. GRANT COMPANY, 


- 


Plaintiff, 


- against - 


°?7 


JOHN A. CHRISTENSEN, et al 


Defendants. 


ORDER TO SHOW CAUSE 
FOR PROTECTIVE ORDER 


LAYTON AND SHERMAN 
Defendant 


Altorneys fer k i 
r e ines 
(Office ot BE Othce Pi ta 
Borouce oF MANi#ATTAN 


50 Rockere.ter PLaza 
New Yorx, N. x. 10020 
(212) 586-4300 


Cope: “dedertd, 7 
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Gnited States District Court 


FOR THE 
SOUTHERN DISTRICT OF NEW YORK 


CIVIL ACTION FILE No.0 Civ. 471 
( OF FT: 
W. T. GRANT COMPANY . 


a Be ay a 
-against-- 


JOHN A, CHRISTENSEN, MAVIS CHRISTENSE} ae ae 
MARK S. HAINES, DANIEL QUINLAN, JOHN w? | 
WATTS, JOHN W. WAITS, d/d/a JOHN W. WAITS 

ASSOCI*TES, JWW, INC., CENTURION DEVELOPMENT 


CORPORATION, CENTURION OF LOUISIANA, INC., ADDITIONAL 
MID-AMERICA DEVELOPMENT, DEVELOPM=N? 3UMMONS 


CORPORATION OF MID-AMERICA , INC., UMBAUGH 
POLE BUILDING COMPANY, INC.. a/k/a UMBAUGH 
CO., FRONTIER DEVELOPMENT CORPORATION, 


. JOHN DOES I through X, the names being 


fictiticus, the true names of said defendant 
being unknown to plaintiff at the present 
time, 


Defendant 


To the above named Defendants : 


You are hereby summoned and required to serve upon 


LIEBMAN, EULAU, ROBINSON & FsRLMAN 


plaintiff’s attorney , whose address 


32 East 57th Street, New York, New York 10022 


an answer to the complaint which is herewith Served upon you, within 20 days after service of this 


Summons upon you, exclusive of the day of service. If you fail to do so, judgment by default will be 
taken against you for the relief demanded in the complaint. 


o 


: “A "7 
~. & 4 hag_2: <b ee SF Se —~w7 HC ig hand f 
/ Clerk of/ Court. 
coe! eter Ne A sinleiilint aes 
eputy Clerk. 


[Seal of Court] 
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| UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK ae 


|W. T. GRANT COMPANY, 
Plaintiff, 


~against- $ : 
75 CIV. 471 (CrB) 
JOHN A. CHRISTENSEN, MAVIS 
CHRISTENSEN, MARK Ss. HAINES, 
DANIEL QUINLAN, JOHN W, WAITS, 
JOHN W. WAI'’S, doing business as 
JOHN W. WAITS ASSOCIATES, JWwW, : AMENDED COMPLAINT 
INC., CENTURION DEVELOPMENT 
CORPORATION, CENTURION OF LOUISIANA, 
INC., MID-AMERICA DEVELOPMET”” 
DEVELOPMENT CORPORATION OF » 
AMERICA, INC., UMBAUGH POLE 2UILDING 
COMPANY, INC,, also known as $ 
UMBAUGH CO., FRONTIER DEVELOPMENT 
CORPORATION, JOHN DOES I through X, 

the names being ficti..ous, the : 
true names of said © at endants being 

unknown to plaintiff at the present 

time, : 


Se 


Defendants. 


Plaintiff, W.T. Grant Company, by its attorneys 
Liebman, Eulau, Robinson & Perlman, for its amended complaint 


herein alleges: 


2 er eee ee 


| 


Jurisdiction and Venue 


Re The jurisdiction of this Court with respect to 
the first count of the complaint, a claim for treble damages, 
arises under (A) §4 of the Clayton Act (15 U.S.C. §15) by feesen 
of defendants' violation of §2(c) of the Clayton Act as amended 
by §2(c) of the Robinson Patman Act (15 U.S.C. §13/c)), and 


(B) principles of common law. The jurisdiction of this Courts 


upon (A) diversity of citizenship (28 U.S.C. §1332), and 
(B) principles of pendent jurisdiction. The matter in contro- 
versy ©71 these causes of action based upon diversity of 
citizenship exceeds, exclusive o* interest and costs, the sum 


| 

| 

with respect to plaintiff's common law causes of action is based 
| 

of $10,000. 


2. Many of the acts and transactions complained of 


in the complaint occurred within the Southern District of New Yor 


business with plaint’ff in connection with many of the acts and 


trensactions complained of in the complaint within such district. 


Citizenship 
3. Plaintiff W.T. Grant Company (hereinafter "Grant"™ 


or "plaintiff") i. a Delaware cornoration, having its principal 


— 


| 

and the causes of action arose in New York. Defendants did 
| place of business at 1515 Broadway, New York, New York, and has 
been continuously engaged since 1906 in the business of overating 
retail stores, selling apparel, dry goods and related items, ard | 
providing services in support of such retail stores. : 


7 
’ 
F 
: 
F 
} 
¥ 
| 
ae 
ae 
Be 
Bie 
we 
: 
: 
d 
j 
i 


Pica 


‘ 
ng ee TE Re ee ee 


4 . = : . 
é 2 P és r A 
; a 
2 4 > = % 2. 


| 
; 
{ 


Many of plaintiff's retail stores are located in shopping 


centers wkerein plaintiff, as lessee, rents its stores from a 


+ 
> 


shorying center developer or other lessor. 

4, Upon information and belief John A. Christensen 
(hereinafter "Christensen") is a resident of the State of 
Connecticut. At all times hereinafter mentioned, Christensen 
was employed by plaintiff in various capacities as a Real Estate 
Manager and since 1973 as Real Estate Vice President. 

5. Upon information and belief, defendant Mavis 
Christensen is a resident of the State of Connecticut, and knew 
of, participated in and benefited by the wrongful acts of 
Christensen as set forth in the complaint. 

6. Upon information and belief defendant Mark S. 
Haines (hereinafter "Haines") is a resident of the State of 
Georgia. At all times hereinafter mentioned Haines was employed 
by plaintiff as a Real Estate Manager. 

7. Upon information and belief defendant Daniel 
Quinlan (hereinafter "Quinlan") is a resident of the State of 
Illinois. At all times hereinafter mentioned Quinlan was employed 
by plaintiff as a Real Estate Manager. 

8. Upon information and belief John W. Waits (herein- 
after "Waits") is a resident of the State of Kentucky. Upon 
information and belief at all times hereinafter mentioned Waits 
was the principal officer, stockholder, member or controlling 


person of defendants, John W. Waits, d/o/a John W. Weits 
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Associates (hereinafter "JWWA"), JWW, Inc. (hereinafter "JIWI"), 
Centurion Development Corporation (hereinafter "Centurion”), 
Centurion of Louisians, Inc. (hereinafter "COL"), Mid-America 
Development (hereinafter "MaD"), Development Corporation of Mid- 
America, Inc. (hereinafter "Development”) and Frontier Developmen 
Corporation (hereinafter "Frontier"). 

9. Upon information and belief, defendant JWWI is a 
corporation duly organized and existing under the laws of the: 
State of Kentucky, having its principal place of business in 
Kentucky. 

10. Upon information and belief, Centurion is a corpora 
tion duly organized and existing under the laws of the State of 
Kentucky, having its principal place of business in Kentucky. 

11. Upon information and belief COL is a corporation 
duly organized and existing under the laws of the State of 
Louisiana, having its principal place of business in Louisiana. 

12. Upon information and belief, defendant MAD is a 
corporation duly organized and existing under the laws of the 
State of Kentucky, having its principal place of business in 
Kentucky. uy 

13. Upon information and belief, jJefendant Umbaugh Pole 
Building Company, Inc., also known as Umbaugh Co., (hereinafter 


"Umbaugh") is a corporation duly organized and existing under the 


— 


laws of the State of Ohio, having its principal place of business 


in Ohio, 


— 


14. Upon information and belief, defendant Development 


Corporation of Mid-America, Inc. (hereinafter "Development") is 
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if 


a corporation duly organized and existing under the laws of the 
State of Kentucky, having its principal place of business in 
Kentucky. 

15. Upon information and belief, Frontier is a corpo 
tion duly organized and existing under the laws of the State of 
Kentucky, having its principal place of business in Kentucky. 

16. JWWA, JWWI, Centurion, COL, MAD, Umbaugh, 
Development, and Frontier, are sometimes collectively pitinweas 
to as the "corporate defendants". 

ck - The corporate defendants, with the exception of 
Umbaugh, and Waits are, and at all pertinent times have been, 
engaged in the business throughout the United States of develop- 
ing and constructing shopping centers, and the anne of all 
things necessary thereto, including inter alia the acquisition 
of land, and the corstruction of structures and improvements on 
such land, 

Interstate and Foreign Commerce 

18. The dealings and transactions al. -ged in this 

compleint involves and affected interstate commerce. 
Allegations Common To All Counts 
19. At all pertinent times Christensen, Haines and 


Quinlan (hereinafter sometimes collectively referred to as the 


"employee defendants") were employed by plaintiff in connection with 


the negotiation, approvalof leases and/or the cancellation, transfer 
and assignment of such leases and all matters relating thereto, 
for stores located or to be located in shopping centers and else- 


where, 


- dei - 


20. Plaintiff entrusted the employee defendants and 
| each of them with the responsibility for negotiating and avprov- 
| ing leases, and/or the cancellation, transfer and assignment of 
such leases, and all matters relating thereto, for such Stores 
upon terms most favorable to plaintiff with respect to price, 

i location and other terms of such leases and entrusted them with 
i responsibility for negotiating, recommending, approving and 
certifying to plaintiff the desirability of entering into, 


| 
cancelling, transferring or assigning such leases negotiated and 
approved by them on behalf of plaintiff. 

2k: In connection with the employee defendants' 
duties throughout the period of their employment, the employee 
defendants negotiated and approved leases and other matters 
| relating thereto with Waits, the corporate defendants, various 
corporations under Waits' domination and control, and other 


corporations and entities including others with which he was 


affiliated and, upon information and belief, with defendants 


{ 
| 
j 
| 
| John Does I to X. 
| 22. The employee defendants, in their capacity as— 
| employees of plaintiff, were under a fiduciary duty to render 
exclusive, honest, faithful and loyal service to plaintiff and 
| to execute the duties of their positions solely with regard to 
plaintiff's rights and interests. ‘: 

23. At the time that the employee defendants. entered 
into plaintiff's employ and continuously thereafter, the employe 
defendants represente’ to plaintiff that, for the salary and 


other compensation paic and credited to the employee defendants 
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by plaintiff, they would perform thei: lutie2s as fiduciaries and 


wonld render to plaintiff their exclusive, honest, faithful and 
a. al services and would execute the duties of their positions 
solely with regard to plaintiff's rights and interests. or 

2k, Plainviff relied upon all of the employee 
defendants' aforesaid representations as well as the fiduciary 
duties they owed to plaintiff, and acting in reliance thereon, 
plaintiff appointed Christensen Real Estate Vice President ana 
employed and authorized all the employee defendants to negotiate 
and approve leases, and/c. the cancellation, transfer and assign- 
ment of such leases, and all nn > Cee relating thereto, for 
plaintiff's stores located in, or to be located in, shopping 
centers and other locations throughout the United States. 

25. The employee iefendants were authorized 4 d 
entrusted by plaintiff to, ara they actually did, negotiate and 
approve leases, and/or the cauceliation, transfer and assignment 
of such 22ases, and aJi matters relating thereto, for plaintiff's 
stores locnted in, or to be located in shopping centers and other 
locations threvcthout the United States. 

26. Fuaintiff leased stores, pursuant to recommenda- 
tion, negotiation and approval by the employee defendants, 
iocated in, or te be located in, shopping centers and other 
locations throughout the United States, solely for use and opera- 
tion in connection with the business and affairs of the plaintiff 
and for its sole benefit. ; 


27. The employee defendants knew, when they made the 


aforesaid representations set forth in V23 supra, that said 
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representations were false and untrue and said employee defendant 
continuously made and reitera.:d the same representations with 
intent to deceive and defraud plaintiff. 

28. Upon information and belief, =t all times. alleged 
in the complaint, Waits, the corporate defendants, and defendants 
John Does I to X knew that the emplovee defendants were so 
employed and owed such fiduciary duty to plaintiff. | 

29. Instead of 11itending to render, and rendering to 
plaintiff their exclusive honest and loyal services, and instead 
of intending to execute, and executing their positions with sole 
regard to plaintiff's rights and interests, the employee defend- 
ants during the said period of their emp..cy~ent by piaintiff, 
without the knowledge or consent of plaint ff, fraudulentiy, 
furtive1y, wrongfully, maliciously and secretly, at.d controlled 
by their own personal interests and desire for secret gaius and 
with intent to deceive and defraud the plaintiff: (A) appro- 
priated and diverted to themselves and shared among themselves 
secret profits including secret payments to the employee defend- 
ants in the nature of commissions, bribes, kickbacks, gifts, 
gratuities, bonuses and the like type of payments and ieinichini 
belonging to the plaintiff; (B) appropriated and diverted 
corporate and business opportunities from plaintiff to themselves 
and to others, including, but not limited to, the corporate 
defendants including defendants John Does I through X3 


(C} caused plaintiff to execute leases and/or to cancel, transfer 


| 
| 


in, shopping centers throughout the United States which were 


{ 

| 

| not in plaintiff's best interests and were not the result of 

good faith arms-length negotiations; (D) used personnel “and 

| services belonging to the plaintiff for their own use, profit 
and ber ‘t and appropriated plaintiff's property thereby; and 


(E) obtained for themselves and improved property for themselves, 


30. Upon information and belief, at all times 
hereinafter mentionec, all of the defendants conspired together 
and maliciously and wrongfully entered into a scheme to defraud 
and deceive plai: “iff and to deprive it of money and property 


and did defraud and deceive plaintiff and deprive if of its 


and assign such leases for stores located in, or to be located | 
all in violation of their fiduciary duties. | 


money and property through the deliberate design and purpose of 


paying secret payments to the employee defendants in the nature 


of commissions, bribes, kickbacks, gifts, gratuities, bonuses 
plaintiff at the present time, out upon information and velie?, 


i i Upon information and belief, in pursuance of 
Said conspiracy and scheme, all of the defendants did the 
acts and things alleged in the complaint and all such acts were 


and the like type of payments in values and amounts unknown to 
| 

| participated in and done by all of the said defendants, or by 
| 


exceeding the sum of $1,000,0vU0. -_— 


one or more of them, as steps in the conspiracy and for the 


purpose of defrauding and deceiving plaintiff and depriving 


| plaintiff of its money and property as alleged in the complaint. 
32. Upon information and belief Waits, the éotpectie : 

defendants and defendants John Does I through x knowingly, 

wilfully and maliciously caused or induced Plaintiff to enter into 


} 
{ 
i 
i 
! 
‘ 
i 
| 
; 
| 
‘ 


| 
if 
i! 
i 
ae with them by Systematically defrauding plaintiff and by 
{ 

inducing the employee defendants to breach their respective 
fiduciary duties by making secret payments to them which all of 


| 
| them in turn fraudulently concealed from and failed to disclose 
| to plaintiff, the effect of which was to cause plaintiff to 

{ 


enter into lcases at unreasonably high rentals, in locations 


| that were calculated to advance the private interests of all 

defendants, and on other unfavora- c terms rather than to 

| advance the business of plaintiff. | 

| 33% Upon information and belief Waits, the corporate 
defendants and defendants John Does I through X secretly paid or 
caused to te paid to the employee defendants bribes, commissions, 
gifts, gratuities, bonuses and other compensation in connection 

| with agreements for the making, cancelling, assipning or trans- 

| ferring of leases, and other real estate transactions, the amounts 
of which are unknown to plaintiff but which exceed the sum of 


| $1,000,000. 


| 


34. By reason of the foregoing, the rentals charged 


y Waits, the corporate defendants and John Does I through xX 

for said leases were loaded and increased by at least the ha stecaie 
of said payments made to the employee defendants a3 we? as by 
| additional loaded and excessive payments, and plaintiff was 

caused to enter leases in various locations, at excessive rentals, 
that it would not otherwise have effected had such secret el 
and bribes not been made. Such payments constttuted a load and 
overcharge to plaintiff for said rentals. 

35. Upon information and belief, all of the defend- 
ants combined and conspired together to conceal, and in collusion 
with each other, did conceal from plaintiff the acts complained 
of in the complaint. Through such corrupt and fraudulent means, 
all said defendants induced plaintiff to enter Said leases, which 
leases were not arrived at through normal arms-length bargaining 
but were entered through the corruption of Plaintiff's trusted 
employees, and thereby effectively prevented plaintiff from claling 
with other developers and lessors on a fair and competitive basis. 

36. Upon information and belief, the acts set forth — 
in the complaint were done with the intent that they be relied 
and acted upon by plaintiff and they were so relied and acted 
upon by plaintiff in entering into such leases to plaintiff's 


damage, 
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37s Plaintiff had no knowledge prior to on or about 
January 20, 1975 of the existence of the wrongful acts, trans- 
actions, and occurrences set forth in this complaint, and of 
the existence of the secret payments and bribes alleged in this 
con saint, all of which were deliberately and fraudulently 
concealed from the plaintiff by all of the defendants. 

38. Plaintiff did not discover the existence and 
the extent of the crimes, frauds and breaches of fiduciary duty 
perpetrated upon plaintiff by all of the defendants as alleged 


in this complaint until on or about January 20, 1975. 


COUNT ONE AGAINST 
ALL DEFENDANTS 


39. At all times herein relevant, the employee 
defendants were agents and representatives of plaintiff 
authorized and entrusted by plaintiff to, and said employee 
defendants actually did, negotiate and approve leases, and/or 
the cancellation, transfer and assignment of such leases, and 
all matters relating thereto, for or in behalf of plaintiff for 
plaintiff's stores located in, or to be located in shopping new 
centers and other locations throughout the United States. 

40. When so acting for or in behalt of plaintiff, 


the employee defendants, and Waits, the corporate defendants 


and defendants J59hn Does I through X were engaged in interstate 


commerce in regard tu the 


dealings and transactions alleged in 


this complaint, 


41. Upon information and belief, when so engaged in 
interstate commerce, and in the course of Such commerce, tie 
employee defendants did receive and accept from Waits, the 
corporate defendants, and defendants 2" Does I through X items 
of value in the form of bribes, commi;: ; ns, gifts, gratuities, 
bonuses and c*her compensation, 

42 90n information and belief, when so engaged in 
interstate co. irce and in the course of such, commerce, Waits, 
the corporate defendants and defendants John Does I through x 
did pay and grant to the employee defendants bribes, commissions, 


gifts, gratuities, bonuses and other compensation, 


43. Upon informat‘on ana belief, such bribes, 
commissions, gifts, Gratuities, bonuses and other compensation 
received and accepted by the emplcyee defendants and paid and 
granted by Waits, the corporate defendants and defendants John 
Does I through X, were not SO received and accepted, cr paid and 
granted for services rendered in connection with the sale or ~ 
purchase of g00ds, wares, or merchandise, 

4, Upon information and belief said bribes, commis- 
Sions, gifts, gratuities, bonuses and other compensation were 
received and accepted by the employee Gefendants and Paid and 
1 granted by Waits, the corporate defendants and defendants John 


Does I through X in violation of §2(c) of the Clayton Act as 


amended by §2(c) of the Robinson Patman Act (15 U.S.C. §13(c)). 
4s, As a result of the said violations of §2(c) of 
the Clayton Act, plaintiff has been and will continue to be 
damaged in the sum of at ‘east $5,000,000. ; 
46. Under §4 of the Clayton Act (14 U.S.c. §15) by 


reason of defendants' violations of €2(c) of the Clayton Act, as 


hereinabove described, plaintiff is entitled to recover three 


times the amount of said damages, to wit, $15,000,000 with appro- 


priate interest thereon, and the cost of this suit, including 


reasonable attorneys' fees. 


COUNT TWO AGAINST 
ALL DEFENDANTS 


47, All defendants acted in concert and in unlawful 
combination and conspiracy in restraint of trade, pursuant to a 
common scheme and plan designed to make, and they did actually 
make plaintiff their captive lessee,by eliminating competitive 
leasing opportunities and by freezing out other prospective 
lessors with the purpose and intent of, and in fact Succeeding 


in, significantly raising the rents of property leased by 


plaintiff and causing plaintiff to execute leases for stores _ 


located in, or to be located in, shopping centers or elsewhere, 
which plaintiff would not have executed had said defendants not 
committed the wrongful acts set forth in this complaint. 


48, Said defendants carried out and implemented said 


unlawful combination and conspiracy by paying or accepting bribes 


or by committing the other wrongful acts sei. forth in this 


complaint. 
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49. The prices thereby paid by plaintiff to the 
corporate deiendants, Waits and defendants John Does I through 
X were substantially and artificially inflated by iid of all 
defendants’ illegal combination and conspiracy, and had the 
effect of reducing competition and raising the prices thus pai@ 


by plaintiff to insure to said co-conspirators the circuitous 


Se 


and surreptitious return of their bribes, . to plaintiff's 
damage. 

50. ©on information and belief, the acts of all 
defendant’ were committed in violation of §340 of the General 
Business Law of the State of New York and in violation of the 
laws of other jurisdictions, and were done and will be done for 
the purpose of restraining trade, making plaintiff a captive 
lessee of the corporate defendants, Waits and John Does I through ‘ 
X and for the purpose of raising rentals paid by plainviff to 
such defendants and such persons and companies. 

51. As a result of said defendants' violation of §340 
of the General Business Law of the State of New York and the 
violation of the laws of other jurisdictions laintiff has teen. 


and will continue to be damaged in the sum of at least $5,000,000. 


COUNT THREE AGAINST 
ALL DEFENDANTS 


52. Plaintiff repeats and realleges each and every 
allegation contained in paragraphs 47 through 50 of this sei 
as though fully set forth, F 


53. By reason of the foregoing, all defendants wrong- 


fully, willfully and fraudulently for the purpose and intent of 
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damaging and destroying the trade and business of plaintirr and 
to restrain plaintirr in the free exercise of its trade and 
business and to deprive plaintiff of its money and property for 
the personal gain and profit of said defendants, have committed 
acts of unfair competition and attempted to appropriate plain- 
tiff's business and corporate opportunities, all without 
Plaintiff's knowledge or consent. 

54. Plaintiff has lost corporate and business oppor=- 
tunities and profits, in an amount not ascertainable at this ’ 
time, but wh -h ; belie 4 to exceed the sum of $5,000,000, 

55- By reason of the foregoing, plaintiff has been 
damaged in the sum of at least $5,000,000 and there is now due 
and owing from said defendants, jointly and severally to plain- 
tiff, the sum of at least $5,000,000 Plus all penalties imposed 


by law, which have not been paid although duly demanded, 


COUNT FOUR AGAINST 
ALL DEFENDANTS 


56. Plaintirr repeats and realleges each and every 
allegation contained in paragraphs 47 through 50, 53 and 54 of 
this complaint as though fully set forth. 

57. At al! +imes hereinbefore mentioned, all éuteniions 
have fraudulently, willfully, wrongfully, wantonly and maliciousl 
conspired together and embarked on a course of conduct, the sole 
purpose of which is to prevent plaintiff from securing leases on 
a fair and competitive basis and to injure the business and 
property of plaintiff. ; 

58. Ir *he pursuit of such course of conduct, said 
defendants have appr ypriated to themselves plaintiff's business 
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and property, and all said defendants, or one or more of then, 
did the acts and things alleged in this complaint, and all such 


acts were participated in and done by all said defendants: or oaite$ 


cr more of them, for the sole purpose and intent of unfairly 


competing with plaintiff, injuring the business of plaintiff 


> 


Oe eee ree 


restraining plaintiff in the full exercise of its trade and ~ 


business and appropriating plaintiff's business and property far 


er om ewes 


their own use and benefit. 


59- By reason of the foregoing, there is due and ow 


~ oe 


from said cefendants, jointly and severally, to plaintiff the 
sum of at least $5,000,000, which has not been paid although 
duly demanded. 


COUNT FIVE AGAINST 
ALL DEFENDANTS 


SOREN Re ee mee & eeeryeereree 


60, By reason of the foregoing, all of the defendants, 


received and hold in trust for plaintiff's use, benefit and 
account, the sum of at least $5,000,000, which all of the 
defendants retained and still retain in viclation of their ae 


fiduciary obligations and duties to plaintiff and there is now 


due and owing from said defendants jointly and severally to 


yaid 2zlthough duly demanded. 


COUNT SIX AGAINST 
ALL DEFENDANTS 


t 

| 

| 
plaintiff, the sum of at least $5,000,000 which has not been | 
. i 
; 
Se aa. . | 
61, By reason of the foregoing, all defendants. 
<audulently deprived plaintiff of its money and property and | 
i 
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damaged plaintiff's business by committing the acts alleged in 
this complaint, including but not limited to permitting or 
inducing plaintiff to enter into leases for stores located in, 
or to be located in shopping centers and elsewhere in the United 
States and by approving and certifying to Plaintiff leases ana 
like type of documents with respect to stores located in, or to 
be located in shopr \g centers and elsewhere in the United States 
which leases and line documents failed ta disclo = the fact 

that the employee defendants negotiated such leases for stores 
located in, or to be located in, shopping centers and elsewhere 
in consideration of their receipt of secret Payments and at 
improper and fraudulent rentals and at improper and improvident 
locations, 

62. By reason of the foregoing, plaintiff has been 
damaged in the amount of at least $5,000,000 and there is now 
due and owing from said defendants, jointly and severally to 
Plaintiff, the sum of at least $5,000,000, which has not been 
pé.d although duly demanded. 


COUNT SEVEN AGAINST —<— 
ALL _D: 7ENDANTS 
eee 1211) tS 


63. Upon information and belief, by reason of the 
foregoing fraudulent, wrongful, malicious and wanton acts all 
defendants or one or more of them, conspired together and 
maliciously and willfully entered into a Scheme to defraud and 


deprive plaintiff of its money and property and to damage its 
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business by committing the acts alleged in this complaint, in- 


cluding but not limited to permitting or inducing plaintiff to 
enter into leases for stores located in, or to be located in, 
Shopping centers and elsewhere in the United States, and by: 
approving and certifying to plaintirr leases and like type of 
documents with respect to stores located in, or to be located in, 
shopping centers and elsewhere in the United States, which leases 
and like documents failed to disclose the fact that the employee 
defendants negotiated such leases for stores located in, or to 
be located in, hopping centers and elsewhere, in consideration 
of their receipt of secret payments and at improper and fraudulen 
rentals and at improper and improvident locations for the benefit 
of and on account of plaintiff. 

64. Upon information and belief, in pursuit of said 
conspiracy and scheme, said defendants did the acts and things 
alleged in this complaint and all Such acts were participated 
in and done by all said defendants or by one or more of them as 
steps in the conspiracy and for the purpose of defraudinz and 
deceiving plaintiff and concealing such acts as alleged in this 
complaint. 

65. In reliance upon the purported propriety of 
Said leases and like documents, plaintiff, acting without know= 
ledge of the fraud and conspiracy alleged in this complaint, 
executed leases for stores located in, or to be located in, 


Shopping centers and elsewhere without knowledge that it paid 
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excessive rentals for such leases and, without knowledge that 


it executed leases for locations that were not in its best 
interest but 


were in furtherance of the interests of saia: 
defendants. 


i 66. By reason of the foregoing, Plaintiff has been 
i 


;, @amaged in the sum of at least $5,000,000 and there is now que 


H @nd owing from said defendants, jointly ana severally to 


| Plaintiff, the sum of at least $5,000,000 
paid although duly demanded. 


which has not been 
! 
ALL DEFENDANTS 


| 
i COUNT EIGHT AGAINST 
; 


67. Upon information and belief, all defendants hag 


and received monies as a result of the wrongful and fraudulent 


| conduct of defendants as alleged in this 
| 


exceeding the sum of $5,000,000, 


68. By reas 


a 
son of the foregoing, Plaintiff has been 
} 
r 


; due and Owing from said defendants, jointly and severally to 


of at least $5,000,000, 
paid although duly demanded. 


Plaintiff, the sum which has not been 


COUNT NINE AGAINST 
ALL DEFENDANTS 
al Sant eek) 

69. Upon information and belief, at all times herein- 


before mentioned, all defendant: 


1 
i 
' 
i 
damaged in the sum of at least $5,000,000 ana there is now | 
$ 
t 
H 
i 
i 
conspired together and ! 
t 


; Maliciously and wilfully entered into a scheme to have ana 


rt -20- 
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| receive monies of plaintiff, in an aggregate amount unknown ta 
! 


plaintiff, but upon information and belief, exceeding the_sun 
v 


o 
| 7% 
i 


of $5,000,000. 

790. Upon information and belief, in pursuance of 

| said conspiracy and scheme, said defendants or one or more of 
them did the acts and things alleged in this complaint, and ‘all 


such acts were participated in and done by said defendants, or 


| 
| 
| 


| 
| 
t 
! 
| 
| “by one or more of them, as steps in the conspiracy and for the 
| - 
| purpose of defrauding and deceiving plaintiff as alleged in 

1 this comolaint. 

\ 71, By reason of the foregoing plaintiff has been 

! 

| damaged in the sum of at least $5,000,000 and there is now due 
and owing from said defendants, jointly and severally to 


plaintiff, the sum of at least $5,000,000 which has not been 


paid although duly demanded. 


COUNT TEN AGAINST 
| CHRISTENSEN 
72. During the period of Christensen's employment, 
; plaintiff paid or credited +> him salaries, other compensation 
ar’ fringe bene* ts .~ the sum of at least $613,407.90. 

73. By reason of the foregoing, Christensen had and 
received from plaintiff, without consideration hy reason of 
|; Christensen's wilful, wanton, and malicious fraud and breach cf 
his fiduciary duties to plaintiff, said salary, other compensa— 


tion and fringe benefits in the sum of at least $613,407.00. 
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74. By reason of the foregoing, Christensen is in- 
devted to plaintiff in the amount of et least $613,407.00 anda 
plaintiff has been damaged in the sun of at least $613,807.00 
and there is due and owing from Christensen to plaintiff the 
sum of at least $613,407.00 which has not deen paid although 


duly demanded. M 


COUNT ELEVEN AGAINST 
HAINES 


75. During the period of Haines' employment, plaintiff 
paid or credited to him salaries, other compensation and fringe 
benefits in the sum of at least $232,681.00. 

76. wy reason of the foregoing, Haines had and 
received from plaintiff, without consideration by r:ason of 
Haines! wilful, wanton and malicious fraud and breach of his 
fiduciary duties to plaintiff, said salaries, other comensation 
and fringe benefits in the sum of at least $232,681.00. 

77. By reason of the foregoing, Haines is indebted 
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to plaintiff in tte amount of at least $232,681.00 and 
plaintiff has been damaged in the sum of at least $232,681.00 
and there is due and owing from Haines to plaintiff the sum of 


at least $232,681.00 which has not been paid althouga duly 


demanded. 
COUNT TWELVE AGAINST 
QUINLAN Fibs 
78, During the period of Quinlan's employirent,, 
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plaintiff paid or credited to him salaries, other compensation 


=~2D. -353- 


79. By reason of the foregoing, Quinlan had: and 


received from plaintiff, without consideration by reasoy of 


| 

| 
and fringe benefits in the sum of at least $96,540.00. | 
Quinlan's wilful, wanton, and malicious fraud and breach of his | 
f 


fiduciary duties to plaintiff, said Salaries, other compensation 


and fringe benefits in the sum of at least $96,540.00. ’ 
80. By reason of the foregoing, Quinlan is indebted 
- to plaintiff in the amount of at least $96,540.00, and plaintire 


has been Samaged in the sum of at least $96,540.00 and there is 
due and owing from Quinlan to plaintiff the sum of at least 
$9€,540.00, which has not been paid although duly demanded. 


COUNT THIRTEEN AGAINST 
ALL DEFENDANTS 


SO eR Ee ee <eeeeeetne Senmeee oo = 


Si. At all times mentioned in this complaint, all 


entered into a scheme to obtain from plaintiff salaries, other 


compensation and fringe benefits for the employee defendants 
without consideration by reason of said defendants! wilful, 


wanton and malicious fraud and conspiracy. 


SS ae eo ee eee eee ae 


82. Upon information and belief, in pursuance of said 


H 

t 

: 

| 

t 

| 

j 

| 

: 

| 

' 

defendants conspired together and maliciously and wilfully | 
conspiracy and scheme, said defendants or one or more of them, t 
did the acts and things alleged in this complaint, and all suck | 
| 

acts were participated in and dme by said defendants, or by all 


Or more ox them, as steps in the conspiracy and for the purpose j; 
‘ 


' 


of defrauding and deceiving plaintiff as alleged in thi tomplaint. 
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83. By reason of the foregoing, plaintiff has been 
damaged in the aggregate sum of at least $5, 000,000 and there 
is now due and owing from defendants, jointly and severally, 


to plaintiff the aggregate sum of at least $5,009,0°9 which 


COUNT FOURTEEN AGAINST - 
ALL DEFENDANTS se 
Se ee 


j 

+ 

f 
nas not been paid although duly demanded. ~ 
| 
84, Upon information and belief, the acts committed | 

by all defendants were in violation of §§155.05, 155.30, 155.35 
1€*.15, 165.20, 175.05, 175.10, 180.00 and 180.05 of the Penal | 
Law and the public policy of the State of New York. 
85. By reason of the foregoing, plaintiff hes been i 

{ 

damaged in the sum of at least $5,000,090, and there is now due 


and owing from said defendants jointly and severally to the 


plaintiff the said sum of at least $5,000,000, which has not 


COUNT FIFTEEN AGAINST 
ALL DEFENDANTS 


86.. Upon information and belief, at all times herein- 


before mentioned, all defendants conspired together and malicious 


: 
| * 
been paid although duly demanded. 


ly and wilfully entered into 2 scheme to violate §§155.05, 155.30, 
155.35, 165.15, 165.20, 175.05, 175.10, 180.00 ana 180.05 of | 
the Penal Law and the public policy of the State of New York. 

87. Upon information and belief, in pursuance of saia | 
conspiracy and scheme, said defendants did the acts ana things | 
alleged in this complaint, and all such acts were participated in: 
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and done by said defendants, or by one or more of them, 2s steps 
in tne conspiracy and for the purpose of defrauding a Sian 
plaintiff as alleged in this complaint. ‘ : 

88. By reason of the foregoing, plaintiff has been 
Cameged in the sum of at least $5,000,000, and there is now | 
due ani owing from said defendants, jointly and severally, to 
plaintiff, the sum of at ieast $5,000,000 which has not been 
said although duly demanded. 


COUNT SIXTEEN: AGAINST 
THE EMPLOYEE DEFTNDANTS 


89. By reason of the foregoing, the employee 
defendants each breached their contract of employment with 
plaintiff. 

90. By reason of the foregoing, pleintiff has been 
damaged in the sum of at least $5,000,000, and there is now due 


and owing from the employee defendants, jointly and severally 


COUNT SEVENTEEN AGAINST 
THE CORPORATE DEFENDANTS, 
WAITS AND DEFENDANTS JOHN 
DOES I THROUGH X 
91. By reason of the foregoing, the corporate 
defendants, Waits and defendants John Dues I through X induced 
the employee defendants to breach their contracts of employment 


| 

| 

} 

j 

| 

| 

iy 

t 

i 

| 

| 

j 

tc plaintiff the sum of at least $5,000,000, | 
with plaintiff. 
| 

{ 

| 
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92. bY reason of the foregoing, plaintirr has been 
damaged in the sum of at least $5,000,000, ana there te new 
due and owing from said defendants, jointly and severely: te 
plaintiff, the sum of at least $5,000,000. 


COUNT EIGHTEEN AGAINST - 
ALL DEFENDANTS 


~ 
. 


93. Upon information and belief, all defendants, 
conspired together and maliciously and wilfully entered into a 
scheme to breach the employee defendants! contracts of employ- 
ment with plaintiff. 


94. In pursuance of said conspiracy and scheme, 


said defendants, or one or more of them, did the acts and things 


alleged in chis complaint, and all such ects were participated 
in and done by said defendants r by one or more of them, as 
steps in the conspiracy and for the purpose of breaching the 
employee defendants contracts of employment with plaintiff. - 

95. By reason of the foregoing, plaintirfr has been 
damaged in the sum of at least $5,000,000 and there is now due 
and owing from said defendants, jointly and severally to plain- 
tiff the sum of at least $5,000,000 which has not been paid 
although duly demanded. 

COUNT NINETEEN AGAINST 


ALL DEFENDANTS EXCEPT 
CHRISTENSEN 


96. Upon information and belief, at all. timas 


mentioned in this complaint, all defendantshad due notice and 
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knowledge of Christensen's contract of employment with, plaintire. 
97. Notwithstanding the fact that said defendeats 


had due notice and knowledge of the eforesaid contract of 


employment, said defendants wrongfully, knowingly, intentionally, 
maliciously, wantonly and without reasonatle justification or 
excuse induced, persuaded and enticed Christensen to violate 
and breach said employment contract and Christen: i's fiduciary 
duties to plaintiff. 

98. By reason of the foregoing, plaintiff has been 
damaged in the sum of at leasc $5,00C,000, and there is now 
due and owing, jointly and severally, from said defendants to 


plaintiff the sun of at least $5,000,000, which has not been 


COUNT TWENTY AGAINST 
ALL DEFENDANTS 


! 
| 
paic although duly demanded, 
99. Upon information and belief, at all times 
mentioned in this complaint, all defendants conspired together | 
and wilfully, wantonly and maliciously entered into a scheme 
to induce the breach of Christensen's contract of employment 
with plaintiff. | 
100. In pursuance of said conspiracy and scheme, i 


Said defendants did the acts and things alleged in this complaint 


— 


and all such acts were participated in and done by said 


‘ 


defendants or by one or more of them, as steps in the conspiracy 
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and for the purpose oi inducing the breach of Christensen's 


contract of employment with plaintiff. 


damaged in the sum of at least $5,000,000, and there is sow 
due and owing, jointly and severelly, from said defendents to 
plaintiff the sum of at least $5,000,000, which has not been 


~ 


t 
f 
’ 
| 
101. By reason of the foregoing, plaintirr hag been 
peid although duly demanded. , | 
COUNT TWENTY-ONE AGAINST 

ALL DEFENDANTS EXCEPT 

HA INES 


102, Upon information and belief, at all times mention 
ed in this complaint, all defendants had due notice and inowledae 
of Haines' contract of employment with Plaintiff. . ; 

103. Notwithstanding the fact thet said defendants 
had due notice and knowledge of the aforesaid contract of 
employment, said defendants wrongfully, knowingly, intentionally,! 
maliciously, wantonly and without reasonable justification or 
excuse induced, persuaded and enticed Haines to violate and breac 
said employment contract with Haines' fiduciary duties to pain | 
tiff. 

104. By reason of the foregoing, plaintiff has been 
damaged in the sum of at least $5,000,000 -1° there is now 
due and owing, jointly and severally, from said defendants .o 
plaintiff the sum of at least $5,000,000 which has not been 


paid although duly demanded. ‘ 
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COUNT TWENTY-TWO AGAINST 
ALL DEFENDANTS 


105. At all times mentioned in this complaint,+all 
defendants, conspired together and wilfully, wantonly and 


maliciously entered into ea scheme to induce the breach 3c 


Haines' contract of employment with plaintiff. 


~~ 
. 


106, In pursuarze of said conspiracy and scheme, 


said defendants did the acts and things al‘leged in this complaint 
and all such acts were participated in and done by said defen-~ 


dants or by one or more of them, as steps in the co rspiracy 


‘end for the purpose of inducing the breach of Haines' contract 


of employment with plaintiff. 
107. By reason of the foregoing, plaintiff hes been 


n 
i 
damaged in the sum of at least $5,000,000 and there is now due 
and owing, jointly and severally, from said defendants to 
plaintiff the sum of at least $5,000,000 which has not been paid | 
elthoug., duly demanded. 


COUNT TWENTY-THREE AGAINST 


ALL DEFENDANTS EXCEPT QUINLAN 


108. Upon information and belief, at all times 
mentioned in this complaint, all defendants had due notice 
and knowledge of Quinlan's e¢ ntract of employment with plaintire. 

109, Notwithstanding the fact that said defendants 


had due notice and knowledge of the aforesaid ccntract of 


employment, Said defendants wrongfully, Knowingly, intentionally 


1 
| 
i 


| 
om | 
| 


gE 


‘ 


ma).icic isly, wantonly and without reasonabie justification or 
excuse induced, persuaded and enticed Quinla: to violate and 
breach said employment contract and Quinlan's fiduciary. daties 
to plaintiff. 

110. By reason of the foregoing, plaintiff has been 
damaged in the sum of at least $5,000,000, end there is now . 


due and owing, jointly and severally, from said defendants to 


plaintiff the sum of at least $5,000,000 which has not been paid 


although duly demanded. 


COUNT TWENTY-FOUR AGAINST 
ALL DEFENDANTS 


111. At all times mentioned in this complaint, all 
defendants conspired together and ' ‘lfull, sorly and 
maliciously entered into a scheme to induce the breach of 
Wuinlan's contract of employment with plaintiff. 


112. In pursuance of said conspiracy and scheme, 


said defendants did the acts and things alleged in this comlain 


and all such acts ere participated in and done by said 


defendants or by one or more of them, as steps in the conspiracy 


and for the purpose of inducing the treach of Quinlan's contract 


of employment with plaintiff. 

113. By reason of th: foregoing plaintiff hes been 
damaged in the sun of at least $5,000,000, and there is now 
due and owing, jointly and severally, from said defendants to 
plaintiff the sum of at least $5,000,000 wnich has not béer 


paid although duly demanded. 
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COUNT TWENTY-FIVE AGAINST . 
ALL DEFENDANTS 5 
Se 


114, By reason of the foregoing, all defendants 


use the sum of at least $5,000,000 and there is now due .and 


owing from said Gefendants, jointly and severally to plaintirr 


> 


the sum of at least $5,000,000 which has not been paid although 
duly demanded. 


: 

} 

| 

wantonly, wilfully and maliciously converted to th.'r own | 

' 

j 
COUNT TWENTY-SIX AGAINST | 
ALL DEFENDANTS | 
pam an ce nb: 


115. Upon information and belief, at all times herein- 


’ 


before mentioned, 211 defendants entered into &@ conspiracy and . 
scheme to con’:rt plaintiff's property. 


I 
' 
116. i ursuance of said conspiracy and schene, | 
said defendants did the acts and things alleged in this complaint 
and all such acts were participated in and done by all said 


defendants or by one or more of them as steps in the conspiracy 


and for the purpose of converting plaintiff's property. 


117. By reason of the foregoing, plaintiff has been 
damaged in the sum of at least $5,000,000 and there is now due 
and owing, jointly and severally by all said defendants to 
Plaintiff tne sum of at least $5,000,000 which has not been 


paid although duly demanded. 


ee eens 


118. 8y reason of the foregoing, 211 of the defendant 


> 
‘ 


maliciously, wantonly, wilfully and without justification or 
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excuse, committed a prima facie tort against plaintiff and there 
is now due-and Owing from said defendants jointly and severally 
to plaintiff, the sum of at least $5,000,000 which has not been 
paid although duly demanded. 


COUNT TWENTY-SEVEN AGAINST 
ALL DEFENDANTS 


119. By reason of the foregoing Plaintiff was con- 
pelled to incur and has, and will continue to incur, costs and 


expenses, including investigation expenses, accounting fees and 


legal fees arising from the investigation, institution and prose= 


cution of this action, the amount of which is unknown at this 
time but is expected to exceed the sun of $300,000. 

120, By reason of the foregoing, plaintiff has been 
damaged in the sum of at least $300,000. and there is now owing 
jointly and severally, from said defendants to plaintiff the 
Sum of at least $300,000. which sum has not been paid although 
duly demanded, 


COUNT TWENTY~ EIGHT AGAINST 
ALL DEFENDANTS 


a2i, By reason of the foregoing, plaintiff is 
entitled to an award of punitive damages, jointly and severally, 
against all defendants in the sum of at least $5,000,000. 

WHEREFORE, plaintiff prays: ‘ 

ms That plaintiff have judgment against each and 


every of the defendants, jointly and severally, on the First 


oan —>19- 


A in EY ee eS 


8 ns sO Oo a enneEe rena o. 


Count in the sum of $15,000,000, being a sum treble the damages. . 


sustained by plaintifr, together with appropriate interest 


thereon, and the cost of this suit, including a reasonable * 
“ 


attorneys’ fees. et Se 
2. ‘That each of the defendants be enjoined pendente 
iite and permanently from Codtinuing te engage in any of the _ 
wrongful practices complained of in this complaint. | ; = 
3- That plaintiff have judgment against each and 
every of the cefendants, jointly and severally, in the sum of 
at least $5, 300,000, together with epnneanee interest. 

4. That plaintiff have judgment against each and 
every Of the defendants, jointly and severally, for punitive 
damages in the sum of at least $5,000,000. 

5. That plaintiff have such omen and further reliet 


as to the Court may seem just and proper. 


acc as Fs gaits ROBINSON & PERLMAN 
phage 
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/ obinson, 

A Member of the Firm 
Office and P.O. Address 

32 East 57th Street 

New York, N.Y. 10022 

(212) 355-5522 
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UNITED STATES COURT OF APPEALS 
FOR THE SECOND CIRCUIT 


W. T. GRANT COMPANY, Docket No. 75-7385 


Plaintiff-Appellee, NOTICE OF MOTION 
FOR ORDER RFMOVING 
-~against- : IN CAMERA F- TRICTION 
ON PORTION OF RECORD 
MARK S. HAINES, _____ON APPEAL 


Defendant-Appellant. 


PLEASE TAKE NOTICE that the undersigned hereby moves 
this Court for an Order directing that the in camera restriction 
/;}@S to the transcription of the January 31, 1975 interrogation of 


| defendant-appellant Mark S. Haines be removed and that document 

ibe furnished to counsel for defendant-appellant Haines for their 

;use in prosecuting the appeal herein. 

i 

1iDated: New York, New York yours; etc., | 

! August 15 , 1975. t 

LAYTON and SHERMAN 
Attorneys for Defendant-Appellant | 


TO: Mark S. Haines 
~ LIEBMAN, EULAU, ROBINSON & ods ‘ ae eee 

PERLMAN eee! Ae Mi ees 

Attorneys for Plaintiff- By \ sai wee Bee ee 

Appellee (A Member of the Firm) 

32 East 57th Street 50 Rockefeller Plaza’ 

New York, N.Y. 10022 New York, N. Y. 10020 

(212) 586-4300 
~S]e- 
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UNITED STATES COURT OF APPEALS 
FOR THE SECOND CIRCUIT 


Se ae ae ee a PARSE SA SOD A i i an ml i Se Sp nll t-te x 
W. T. GRANT COMPANY, 

Plaintiff-Appellee, Docket No. 75-7385 

-against- 
AFFIDAVIT 

MARK S. HAINES, 

Defendant-Appellant. 
ES SS sir tt arb a he ale whanew ik ces seein dev teen cet es eC x 


STATE OF NEW YORK ) 


COUNTY OF NEW YORK ) 


ROBERT LAYTON, being duly sworn, deposes and says: 

1. I am a member of the Bar of this Court and of the 
firm of Layton and Sherman, attorneys for defendant-appellant 
Mark S. Haines, who is appealling to this Court from certain 
portions of an Order of the Honorable Charles L. Brieant, Jr. 
below dated June 3, 1975. 

2. In preparation for the transmittal of the record 
below to tnis Court, I learned that the transcript of the recorded 
interrogation of January 31, 1975 of Mr. Haines which forms the 


Substance of the appeal herein and which was submitted ex parte 
S =e moons 


= $41 on 


to the District Court below was not contained in the files of the 
District Court. 

3. The main thrust of the appeal presently pending 
relates to our motion below to disqualify counsel for plaintiftf- 


appellee from further representation of plaintiff-appellee, to 


; turn over to counsel for Mr. Haines the tape-recorded interroga- 


‘tion of him made on January 31, 1975, and related relief emanating 


from the conduct of counsel for plaintiff-appellee in violation 
of DR 7-104 of the Code of Protessional Responsibility on 
January 31, 1975. On January 31, 1975 counsel for plaintiff- 
appellee filed the instant action seeking $15 million in damages 


against Mr. Haines, secured an order to show cause seeking to 


,attach $240,000 of his assets, to enjoin him from transferrinc 


any assets, and interrogated him for some 5-1/2 hours without 


disclosing the institution of the action and in the absence of 


/any counsel representing him. 


4. In opposition to the motion below, counsel for 


plaintiff-appellee submitted a typed transcript of the 5-1/2 hour 


| interrogation of Mr. Haines by transmitting it ex parte to the 


Court designating the said typed transcript as an in camera 


exhibit. The affidavit of Allan J. Kirschner, Esq., sworn to 
the 9th day of April, 1975, quoted selected extracts from that 
transcript. The pertinent portion thereof is annexed hereto as 


+ 


Exhibit “A”’, 


5. The opinion of the District Court 


quoted an entire 


paragraph of that typed transcript in support of its decision 


denying the motion to dismiss or disqualify plaintiff's counsel. 


That portion of the District Court's opinion below quoting from 
the transcript is annexed hereto as Exhibit "B". 


6. No reason appears why materials furnished to the 


Court and which were relied on by the Court in its decision should 


remain unavailable to the attorneys for the party directly involved 


on this issue. Counsel for defendant-appellant Haines accordingly 


moved initially before the District Judge as required pursuant to 


Federal Rule of Appellate Procedure 10(e) for an order directing 


that the transcript be made available in the record on appeal 


and for reproduction in the Appendix. 


7. The District Court denied that motion by its 


memorandum decision directing that the transcribed interrogation 


would be transmitted to the Court of Appeals in camera, subject to 


this Court's determination as to whether it should be made avail- 


able to counsel for defendant-appellant. That endorsed opinion 


is annexed hereto as Exhibit "c". 


8. The objection interposed by counsel for plaintiff- 


appellee W. T. Grant Company is that making available the 


transcript of the interrogation is improper as an untimely 
‘ 


attempt at discovery. 


De “Etite respectfully submitted that litigation in 
the United States District Courts is conducted publicly, except 
under the most compelling of circumstances involving matters 
such as questions of national security, trade secre.s, infor ration 
of a confidential nature whose revelation would irreparably 
prejudice one of the parties involved. Here, no such considera- 


tions are involved. This is not a case involving national security 


1 


secrets. In U.S. v. New York Times Company, 328 F.Supp. 324 


(1971), the Dist:tict Court reluctantly conducted an in camera 
hearing from which the public was excluded due to the state 
secrets doctrine. There the attorneys for both sides were, 
however, permitted access to the documents. 

10. Here the issue before the Court relates to the 
propriety of the conduct of counsel fox plaintiff on January 31, 
1975S, i. @., the interrogation they conducted. It strikes at 
the heart of counsel's ability to argue the instant appeal absent 
the material available to Opposing counsel and which formed a 
basis of the Court's decision below. Such an unwarranted re- 
Striction operates as a serious limitation on counsel in 
preparation of this appeal. 

ll. Plaintiff-appellee w. T. Grant Company and its 


attorneys have had in their Possession for some months the 


information elicited from Mr. Haines at a time when he was not 
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represented by counsel, have made use of that information in 
affidavits filed with the Court below, have made ex parte 
Submission of that information to the Court and have refused to 
allow opposing counsel to know what transpired during their 
9-1/2 hour interrogation in order to prepare briefs and arguments 
before this Court. 

12. It is respectfully submitted that counsel are 
indeed hampered by an unfounded attempt to conduct this 


s litiga- 


tion as though it involved a grand jury proceeding. 


Our ability 

to effectively represent appellant is hindered by the lack of 
knowledge as to the subject matter inquired into of Mr. Haines, ‘ 
the admissions obtained from him, documents Signed by him, the 
Suggestions, threats, promises or other devices employed by 

counsel on January 31, 1975. The only reason offered for 

retaining a portion of the record before this Court as an in camera 
document is that it would afford Mr. Haines discovery earlier 

than he would otherwise be entitled to. Obviously, the interroga- 
tion is discoverable at a point in the litigation. That is not 
the point. Plaintiff-appellee chose to submit this document 


to the Court in apparent aid of its position. 


13. It is respectfully submitted that there is no 


record below from counsel 


valid reason to conceal a portion of the 


appearing before this Court, except under the most extraordinary 
circumstances. No such circumstances are here present. It is, 
therefore, respectfully requested that the typewritten transcript 
of the Haines interrogation of January 31, 1975 be furnished to 
counsel for defendant-appellant for their use as well as for 


reproduction in the Appendix to be filed herein. 


_ ‘ f? 
Ket] GD a 


ROBERT LAYTON 
Sworn to before me this 


ss *t. Gay of August, 1975. 


/ 


a yt \ 44) > on 
: / | es wi ae 67 a, 2: eet” ze 
Notary Public 


ASSUNTA M. SPARANO 
Notary Pubiic, State of New York 
No. 24-3777775 
Qualified in Kings County 
Commission Expires March 30, 197 fs 
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Such signed statement also released Grant from any claim 
relating to the polygraph.* Thus, Haines statement that he 
was not given the opportunity to obtain a lawyer is belied by 
his own written statement. Moreover his other recent assertion 
of promises made to him is belied not only by the trauscript of 
his interview but by the very document signed by Haines on that 
date. 

11. When Haines was finished with the polygraph examiner, 
I escorted Mr. Haines to yet another room and asked him if he 
had had any lunch. He said that he had not, whereupon I asked 
him if he wanted to have lunch. He responded that he did not. 
I told him that I too did not have any lunch and that I was 
going to order a coke for myself and I asked him if he wanted 
a coke or anything else. It is my best recollection that Haines 
did not ask for or have a Coke and that the Coca-Cola was 
delivered to me. Thus, the inference that he was refused lunch 
is entirely inaccurate and his recollection concerning the Coca- 
Cola is also faulty. 

12. The interview that followed in the afternnon also 
lasted no longer than 45 minues and, again, was tape recorded 


with Haines' permission. At the outset of that interview, 


*Defendant Christensen who also aqreed to take a polygraph 
examination on that day, signed an identical aqreement which 
is annexed hereto as Exhibit 5. 
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EXHIBIT A 


ee 


the following 


Thereafter, w 


morning betwe 


At the end of 


asked Mr. Hai 


whereupon he 


questions were asked anda answered: 


» you una id sa Clo! 
1 being tap r "Or i? J that 
Corre t? 

nat ] correct. 


i you have no objection to that 
is that correct? 


You are doing this voluntarily? 


NO one has made any promises of any 
kind to you, have the; 


7? 
Y - 


10. 


We svoke this morning, is that correct? 


That is right. 
APG Our conversation was tape recorded 


And that conversation was also recorded 
with your permission and consent, is 
that correct? 


That is correct. 

€ recapped everything that was discussed that 

en Haines and myself, and Haines and Mr. Detweiler. 
the conversation at avproximately 2:55 Pim. = 

nes if he had anything else that he wished to say 


< 


Stated "No, I do not". The interview was then 


“34%- 


— Bar Association (Informal Opinion No. 908, 


Y pebruary 74, 1966), dealt with the question of 


 eeenemed expect will retain 


ae 


"’ THe Committee therein states: 


Ran _.. we do not feel that there is anything 
‘i’ " . ynethical in the attorney for a potential 


and taking his statement, if the attorney 

: advises the potential defendant witness that 
Pre he is conducting the interview and attempting 
SS to take the statement in his position as 

sate attorney for the claimant." 


Here there was an apparent att 


B the attorney implied that ther 


\Haines would be sued, 
- to’ exculpate himself and keep his job. 
"If you have any additional information which 
you think would help us, tell us that. We'd 
like to be able to clear your name from this 
if that's possible. There's two things, one, 
give us any other jnformation that you can. 
Two, give us authority to do further checking 
into you and your relationship with Mr. 
{Emphasis added-quoted from in camera exhibit 
referred to at p.3 of the affidavit of Allan 


J. Kirschner, Esq., sworn to April 9, 1975.] 


is satisfied upon all it has heard 


This Court 
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issued 
“attorney inter- 


ih 
icici: and taking a statement from an adverse party who he may 


counsel but is not represented.” 


plaintiff interviewing the potential defendant, 


tempt to mislead in 
e was uncertainty as to whether 
and a possibility that Haines might be able’ **. 


In the attorneys words:. 


Waits. 
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The Cour declines to direct broduct 


e“hibit at this { >. See Parla v. hatson Navigat ion Co., 28 FR. 


45 (S.D.N.Y. L9GL); United Sta 
i468), and Cases theroin cited. It shall be Submitted in Camera 


Court of Appeals as part of the 3 


i 


This determination is, of course, without peejudice to anv 
t J Bd 


Ovner or differe): cdirectio Court of Appeals may make should 


mM which th- 


that Cour find that the effect of th ‘Ontent of the iit Camer:, 


echibit, as dist inguished from the fe Of its taking, Ought to be 


the subject of relevant 


argument on tlie appeal. This Court believes 


all of the exhibit Which is relevant to the appeal has been quoted 


in its memorandum Cecision. 


All available Crénscripts of hearings shall ba Cocketed and 


filca forthwith. 


SO Ordered i Va 
Dated Now Yor} York P 
July 31,197: f/f ; @ Ll 
f 7 , I . oO i“ ’ 2 
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AFFIDAVIT OF SERVICE 
STATE OF NEW YORK ) 
 ei3 
COUNTY OF NSW YORK ) 
ASSUNTA M. SPARANO, being duly sworn, deposes and says: 
That deponent is not a party to the action, is over 
'18 years of age and resides in Brooklyn, New York; that on the 
"15th day of August, 1975, deponent served the within Notice of 
|;\Motion for Order Removing in camera Restriction on Portion of 
Record on Appeal and Affidavit of Robert Layton upon: 
LIEBMAN, EULAU, ROBINSON & PERLMAN 
Attorneys for Plaintiff-Appellee 
W. T. Grant Company 
32 East S?th Street 
New York, New York 10022 


‘the address designated by said attorneys for that purpose by 


‘depositing same enclosed in a postpaid properly addressed wrapper | 


(in an official depository under the exclusive care and custody of | 


llthe United States Post Office Department within the State of 


| New York. 


Sworn to before me this 


/* day of August, 1975. 
/ ; 


* 


ay Ai 
(Artes |}. (LLG 


Notary Public igh ‘ 


Notory Fok wierl, 3° Nisw Ve 


UNITED STATES COURT OF APPEALS 
FOR THE SECOND CIRCUIT 


- W. T. GRANT COMPANY , Docket No. 75-7385 
Plaintiff-Appellee, | 
| 


AFFIDAVIT IN OPPOSITION 
~against- TO MOTION FOR ORDER 
REMOVING IN CAMERA 

) RESTRICTION ON PORTION 
;, MARK S, HAINES, OF RECORD ON APPEAL, 


Defendant=-Appellant. 


STATE OF NEW YORK ) 
¢ SS.: 
‘| COUNTY OF NEW YORK ) 


he I am a member of the Bar of this Court, am 
associated with Liebman, Eulau, Robinson & Perlman, attorneys 
for plaintiff-appellee, W.T. Grant Company ("Grant") and submit 
this affidavit in opposition to defendant-appellant, Mark 3s, 
i Haines' ("Haines") motion which seeks improperly and prematurely 
5 to obtain a copy of the transcript of Haines! conversations with 
i an attorney of this firm on January 31, 1975 ("the «any :ript"), 
| As will be shown infra the requested relief will impair sub- | 
Stantive rights of Grant in regard to the conduct of this lawsuit, 
2 Grant opposes the present application because the 


relief requested is unnecessary to accomplish its stated 


4 TED M, ROSEN, being duly sworn, deposes and Says: 


effectively represent their client upon this appeal. Addition- 
ally, Grant opposes the present motion on the grounds that said 
motion is in reality a premature attempt at discovery, the 

granting of which would Substantially impair Grant's rights to 


! 
objectives to allow counsel for defendant-appellant Haines to | 
| 
conduct discovery of Haines. 

| 


oe It is to be noted that the reason urged in the 
District Court by counsel for Haines in Support of his application 
for an order directing Grant to submit the transcript for 
inclusion as part of the record on appeai to this Comrt is 
apparently no longer urged. That argument was that inclusion 
of the transcript in the record was necessary to ensure that all 
items that were before the District Court be before the Court of 
Appeals. Inclusion of the transcript as an in camera portion of 
the record on appeal, as provided by the order of the District 
Court, allows this Court to review all documents that were before 
the District Court. : 

| 

4, This is an action for fraud, deceit, conflict of 
interest, conversion, conspiracy and violation of anti-trust laws 
of the United States based upon the payment and receipt of various 
types of kickbacks of several hundred thousand dollars with 


respect to leases, negotiated and entered into on behalf of the 


plaintiff. Specifically, the amended complaint alleges that 


a ee 


certain defendants paid various types of kickbacks and commis- 


sions to other defendants, high officials of Plaintiff's real | 


estate department for the purpose of entering into and obtaining 


leases with plaintiff. The making and receipt of payments 


have | 


been documented by various checks and Statements of witnesses 


j 


and by admissions made by the individual defendants themselves, | 


| who conceded that they received various monies and gifts from 


certain defendants for the purpose of influencing their conduct 


' on behalf of plaintiff. 


F 5. The amended complaint charges that Haines, who 


had been employed in various capacities by Grant for approxi- 


mately ten years, and who most recently was employed as Grant's 


Real Estate Manager for the Southern Region was one of those 


employees of Grant who received bribes and kickbacks, Counsel 


for Grant together with Haines' Superior met with Haines on 


January 31, 1975, prior to the service upon Haines of the Order 


|; to Show Cause and complaint in this action. 


6. That meeting was conducted during two sessions 


' on January 31, 1975, as revealed in the affidavit of Allan J. | 


Kirschner, sworn to on the 9th day of April, 1975 and submitted 


in opposition to Haines' motion in the District Court to dismiss 


this action or disqualify this law firm from representing Grant. 


A copy of that affidavit is annexed as Exhibit "A" hereto, 
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Contrary to the assertions in the affidavit of Robert Layton 
submitted in support of the present motion, the interview did 

not last for 5-1/2 hours. As the Kirschner affidavit establishes 
the first conversation between Haines and one of Grant's 
attorneys lasted approximately 3 minutes and the second lasted 
for approximately 30 or 45 minutes, Haines also, by voluntary 


consent in writing, took a polygraph test. | 


T; As Exhibit "a" demonstrates, no promises were made | 
to Haines during the course of the conversation; no threats were | 
made to Haines; and Haines was advised of his right to obtain ' 
counsel. As the Kirschner affidavit further Shows, during that | 
interview Grant's attorney informed Haines of the facts that they | 
already knew relating to Haines! activities with certain other | 
defendants and showed him documentary proof they had in their 
possession. Grant's attorneys then proceeded to interview Haines | 


in regard to these matters 


8, There was nothing improper about the activities | 
conducted on behalf of Grant by its attorneys on that date, 
Grant, through its executives and attorneys had every right to 
inquire of other executives about certain alleged improprieties | 
which had recently come to the attention of Grant's management. | 
These executives, including Haines, had a duty, not only to be | 


honest and to faithfully perform their obligations while in the 


employ of Grant, but a further duty to make full disclosure of 
any impropriety that they were involved in or knew of whicn 
occurred in the company. These high level and high paid 
executives owed the highest degree of loyalty and fiduciary duty 
to Grant. Since Haines was not at that time represented by an 
attorney in this matter there was nothing improper in the 


discussicns had with him, 


9. The question of the propriety of the conduct of 
Grant's attorney on July 31, 1975 is not now before the Court. 
That indeed is one cf the questions to be veackous upon the 
appeal itself. It is inconceivable that Haines' counsel will be 
hampered in any way in arguing this appeal without having access 
to the transcript. As will be further shown, allowing Haines' 
counsel access to the transcript would be violative of substan- 


tive rights of plaintiff in respect to conducting this lawsuit. 


10. The questions that will be resolved upon this 
appeal in regard to the propriety or impropriety of the conduct 
of Grant's attorneys will not be resolved on the basis of the 
substance of the conversations contained in the transcripts. 
Rather the determination of the questions will be based upon the 
circumstances surrounding the conduct of the attorneys and the 
parties at the time. If subsequently any attempt is made to 


introduce into evidence any item obtained during the course of 
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the January 31, 1975 interviews, the admissibility of that item 
Will be argued at that time. That is not now the question to be 


resolved. 


aks It is further submitted that counsel for Haines 
has available to hix as a source of what transpired on January 
31, 1975 a party who was present - his client Mark S. Haines. 
The recollection of Haines, an intelligent, literate, sophisti- 
cated former executive of Grant can enable his counsel to argue 
as he may choose, any impropriety based on the substance of what 


was said, 


ifs The relief requested by Haines, if granted, would 
effectively destroy substantive rights of Grant in regard to the 
conduct of this litigation. By means of several orders, the 
District Court, per the Honorable Charles L. Brieant, Jr., 


District Judge, has stayed Grant from pursuing discovery of 


various defendants in this litigation including defendant Haines, | 


At a hearing held before Judge Brieant on June 23, 1975, Judge 
Brieant continued the stay of discovery against Haines, pending 
the present appeal. Ata Subsequent hearing on July 31, 1975, 
Judge Brieant declined to remove the Stay. As a result, Grant 


has not yet taken the examination before trial of defendant 


' 


Haines although Grant had theretofore obtained an order permitting 
{ 


the taking of discovery prior to the expiration of thirty $0) 


days from the commencement of this action, 


; 
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ie As the accompanying memorandum of law shows, 


whether or not Haines may ultimately inspect the transcript, 


Grant has the right to examine Haines under oath before allowing 
Haines to examine said transcript. This is a right of great 
substantive value, the exercise of which can greatly affect 


Grant's ability to prove its claims, 


14, Grant objects to the present motion on the 


additional ground that it is prematurely made at this time. 


The order appealed from denied a motion by Haines which sought | 
inter alia, as alternative relief an order directing Grant's | 


attorneys to deliver to counsel for Haines "all tapes, notes, 


records, or other documents relating to" the conversations ee. 


between Grant's attorneys and Haines on January 31, 1975. It 
is submitted that granting of the requested relief can only be 


made after the instant appeal has properly been conducted, and 


not upon this motion, Accordingly, the relief requested on this 


motion is hardly procedural, but goes to the merits of the appeal 
itself, 


ADs It is submitted that the inclusion of the 
transcript as an in camera exhibit will enable this Court to 


review what was before the District Court. This Court will also 


be enabled to ascertain the substance of the interviews between 


Haines and Grant's attorneys should it deem consideration of the 


Substance necessary to the present appeal. The in camera 


designation will also preserve Grant's rights to conduct proper 


discovery. 


16. As the accompanying memorandu. of law demonstrate 
there are other situations, in which Courts of Appeal have 
reviewed in camera exhibits. Thus, the procedure is not a 


| 
j 
| 
novel one, | 


A The submission of the transcript to the District 
C ‘st as an in camera exhibit was not made ex parte as counsel | 
for Haines would have this Court believe. The fifth paragraph | 
of ..e Kirschner affidavit (Exhibit "A"), copies of which were 
served upon counsel for all parties in this litigation, indicates 
Clearly: "A copy of the transcript of Haines' recorded conver- 
sations that I participated in will be given to the Court for 
its in camera review." Copies of the letter dated April 10, 


1975 (Exhibit "B") forwarding the transcript to the District 


| 
| 
| 
| 
Court and indicating quite clearly that copies of the transcript | 
had not been furnished to opposing counsel were sent to all 
counsel, Yet despite this notice of the submission of the | 
transcript as an in camera exhibit, Haines did not raise | 
objection to that designation until his motion returnable | 
July 29, 1975 to settle the record on appeal. It is submitted 


that Haines has waived his right to object to the ain camera 


designation of the transcript. | 


18. 


Opinion (Exhibit "“c" 


exhibits which is relevant to the appeal has been quoted in 


its memorandum decision." 


Haines could not have been prejudiced in the District Court 


by the in camera designation, 


direct production citing inter alia Parla v. Matson Navigation 


Co, 


this case establishes Grant's right to take the deposition of 


Haines before it is required to turn over the transcript to his 


counsel, 


19. 


that the motion by defendant-appellant Haines be denied in all 


respects, 


Swurn to before me this 


2lst day of August, 1975 


t , 
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Derek’ Ber; 
Notory Pusiic, Sicre o Mow York 
No. 02-4505938 
Qualified in Now Yor! Coumy 
Commussion Expires March 52 1976 


The District Court has stated in its endorsed 


to the moving papers) that “all of the 
Accordingly, it is submitted that 
The District Court declined to 


As is discussed in the accompanying memorandum of law, 


For the foregoing reasons, I respectfully request | 


a 345 
“- ? er G 


Ted M. Rosen 


a 
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